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HEB Construction Limited
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Manukau
Auckland 2241

Attention: Darren Bentham

Dear Darren

Te Araroa Proposed Barge Facility
Alternative Locations Assessment

1 Introduction
This letter report presents an alternative locations assessment for a proposed barge facility in the
East Cape, Te Araroa (“the project” or “the facility”). The purpose of this assessment is to consider
the ‘functional need’ of the project as required by the National Policy Statement for Freshwater
Management 2020 (NPS-FM) in its given location. Functional need “means the need for a proposal or
activity to traverse, locate or operate in a particular environment because the activity can only occur
in that environment”. This assessment is required as the project involves works in a segment of
‘natural wetland’ in its proposed location and responds to a recommendation provided within the
legal advice provided by Buddle Finlay Limited (BF) described in Section 2. This alternatives
assessment considers alternative locations for the proposed barge facility along the East Cape
coastline.

2 Background
BF provided legal advice to Te Rimu Trust (TRT) titled ‘Te Araroa proposed barge facility – advice on
‘specified infrastructure’ and ‘functional need’ dated 15 July 2022 and attached at Appendix A. This
legal advice reviewed planning analysis undertaken by Tonkin & Taylor Limited (T+T) with regards to
the project and set out that:

a) there is a strong argument that the project is 'regionally significant infrastructure' and
therefore falls within the definition of 'specified infrastructure' in the NPS-FM; and

b) Tonkin & Taylor have identified a series of factors which support a conclusion that the project
has a 'functional need' to be established in its proposed location. Further support for that
conclusion is provided by the High Court's decision in Poutama Kaitiaki Charitable Trust v
Taranaki Regional Council (Poutama).
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BF recommended that for the purposes of the eventual application for resource consents under the
COVID-19 Recovery (Fast-Track Consenting) Act 2020, a fulsome explanation of the process followed
in considering alternative locations for the project should be undertaken. This letter report provides
an explanation of the key considerations and constraints associated with alternative locations for the
project.

3 Timber catchment
Timber is the primary cargo which created the need for the project. Consequently, given the facility
needs to be located within its catchment of maturing plantation timber, shown as the area north of
the red line in Figure 3.1 below.

The significance of the red line is that this denotes the southern extent of the supply catchment for
the facility. That is, from the red line north road-based transport to Te Araroa is shorter than the
distance to Gisborne Port.
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The barge facility is proposed to be located within the site location shown in Figure 5.1 for the
following reasons:

· The Te Rimu Trustees (“TRT”) control their ancestral land and have mandate to pursue the
proposal from their shareholders. The majority of land within Kawakawa Bay in Te Araroa is
Māori owned. The facility must be located on land in which the land owners have mandate
and want to pursue the proposal such as the TRT owned land; and

· The TRT are not a requiring authority under the Resource Management Act 1991, and do not
have the option of seeking to acquire land compulsorily under the Public Works Act 1981; and

· The proposed location is appropriate because west of the Karakatūwhero River there are high
value wetlands and the migrating mouth of the river which should be avoided, and east of the
proposed location the facility would be located too near to the Te Araroa township which
could mean that noise, dust, lighting, and vibration effects of the port impact on residents.

Within TRT land the barge facility is proposed to be located within the location shown in Figure 5.2
for the following reasons:

· Two other options were identified on TRT land – one within the Karakatūwhero River outlet,
and then one slightly east of the river outlet. The current site, which is at the eastern
extremity of TRT land was selected due to reduced ecological effects, and damage to wetland
(i.e., at the proposed location only the breakwaters and dredged access channel will result in
drainage of a section of degraded wetland). At the other more westward locations in TRT land
more wetland (with higher value) and river habitat would be affected. In summary, the
proposed barge facility has been shifted as far eastwards on TRT land.

6 Design
The project has a functional need to be located adjacent to the coast due to its need to provide
coastal access for vessels. Another option considered was to undertake reclamation of the CMA in
order to establish the facility (i.e., to move seaward of the section of wetland which will be affected).
This option was not pursued, as it would have greater environmental effects than the preferred
barge port option in the backshore.

7 Summary
In summary, the above assessment demonstrates that the location proposed by TRT for a barge port
facility is the most appropriate location on the East Cape taking account of many different macro
and micro level considerations. On this basis, the proposed barge facility has a functional need to be
located in the location proposed by TRT.
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8 Applicability
This report has been prepared for the exclusive use of our client HEB Construction Limited, with
respect to the particular brief given to us and it may not be relied upon in other contexts or for any
other purpose, or by any person other than our client, without our prior written agreement.

We understand and agree that our client will submit this report as part of an application for resource
consent and that the consenting panel will use this report for the purpose of assessing that
application.

Tonkin & Taylor Ltd

Report prepared by: Authorised for Tonkin & Taylor Ltd by:

.......................................................... ...........................….......…...............

Hayley Jones Peter Millar
Environmental Consultant Project Director

Technical review by Reuben Hansen, Principal Environment Consultant

19-Aug-22
\\ttgroup.local\corporate\auckland\projects\1017720\1017720.2000\issueddocuments\20220819 te araroa proposed barge
facility\20220819.hmj.alternative locations assessment.v1.docx
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15 July 2022 

To:  Richard Clarke and Tiwana Tibble, Te Rimu Trust 

Copy:  Hayley Jones, Tonkin & Taylor 

From:  David Randal, Thad Ryan, and Chelsea Easter 

Te Araroa proposed barge facility – advice on 'specified infrastructure' and 'functional need' 

Tēnā kōrua Richard, Tiwana, 

1. Thank you for your instructions in relation to the Te Araroa proposed barge facility (project).

2. Following discussions with Tonkin & Taylor, we have been asked to advise on the application of the

'specified infrastructure'1 and/or 'functional need'2 requirements of clause 3.22(1)(b) of the National

Policy Statement for Freshwater Management 2020 (NPS-FM) and regulation 45(2) of the Resource

Management (National Environmental Standards for Freshwater) Regulations 2020 (NES-F).

3. Our advice, in summary, is as follows:

(a) In light of Tonkin & Taylor's planning analysis, we consider there is a strong argument that

the project is 'regionally significant infrastructure' and therefore falls within the definition of

'specified infrastructure' in the NPS-FM; and

(b) Tonkin & Taylor have identified a series of factors which support a conclusion that the project

has a 'functional need' to be established in its proposed location.  Further support for that

conclusion is provided by the High Court's decision in Poutama Kaitiaki Charitable Trust v

Taranaki Regional Council (Poutama), attached.3

Regionally significant infrastructure / specified infrastructure 

4. We have reviewed the planning analysis on the 'regionally significant infrastructure' / 'specified

infrastructure' requirement from Tonkin & Taylor in relation to the project, as well as the legal advice

provided by Derek Nolan QC to the Expert Consenting Panel for the Thames Kōpū Marine Precinct

project.4

5. Regulation 45(2) of the NES-F provides that earthworks land disturbance within, or within a 10 m

setback from, a natural wetland is a discretionary activity if it is for the purpose of constructing

specified infrastructure.  That regulation then defines 'specified infrastructure' to include (relevantly)

"regionally significant infrastructure as identified as such in a regional policy statement or regional

plan".

1 As defined in clause 3.21 of the NPS-FM and noted as a requirement in clause 3.22(b)(ii) and (iii).  Of relevance for this project 
appears to be (b) "Regionally significant infrastructure identified as such in a regional policy statement or regional plan."   
2 As defined in clause 3.21 of the NPS-FM and noted as a requirement in clause 3.22(b)(iii). 
3 Poutama Kaitiaki Charitable Trust v Taranaki Regional Council [2022] NZHC 629. 
4 Legal advice: Kōpū Marine Precinct – specified infrastructure (31 January 2022); available at: Microsoft Word - Draft opinion on 
Option 2 and specified infrastructure - final.docx (epa.govt.nz)  
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6. Clause 3.21 of the NPS-FM also provides for a definition of 'specified infrastructure' which again 

includes (relevantly) "regionally significant infrastructure as identified as such in a regional policy 

statement or regional plan". 

7. As such, both the NPS-FM and NES-F anticipate that regional planning documents will specifically 

identify 'regionally significant infrastructure' to guide the application of the relevant NPS-FM and 

NES-FM provisions.   

8. However, the Tairāwhiti Resource Management Plan (TRMP), which includes both regional policy 

statement and regional plan provisions for Tairāwhiti / Gisborne, predates the NPS-FM and the 

NES-F.  It has not yet been updated specifically to identify 'regionally significant infrastructure', as 

anticipated by the NPS-FM and NES-F.   

9. With that in mind, we agree that a purposive approach is appropriate to identify if the project is 

'regionally significant infrastructure' for the purposes of:  

(a) regulation 45(2) of the NES-F; and 

(b) the definition of 'specified infrastructure' in clause 3.21 of the NPS-FM (which includes 

'regionally significant infrastructure'). 

10. Tonkin & Taylor have identified that there is strong support for finding the project amounts to 

'regionally significant infrastructure' (and would be identified as such if the TRMP had a list), in: 

(a) the TRMP (including the regional policy statement objectives and policies); and  

(b) Te Tairāwhiti Regional Land Transport Plan. 

11. We agree that those provisions, and the application of a purposive approach to the relevant NES-F 

and NPS-FM provisions, support the conclusion that the project amounts to 'regionally significant 

infrastructure'. 

Functional need 

12. Clause 3.22 of the NPS-FM sets out a policy requirement that the loss of extent of natural inland 

wetlands be avoided.  That is subject to listed exceptions, including the pathway for 'specified 

infrastructure' in clause 3.22(b).5   

13. As set out above, clause 3.21 of the NPS-FM defines specified infrastructure to include "regionally 

significant infrastructure identified as such in a regional policy statement or regional plan".  As set 

out above, we consider there is a strong argument that the project qualifies as 'regionally significant 

infrastructure' and 'specified infrastructure'. 

14. The pathway for the construction of specified infrastructure under clause 3.22(b) of the NPSFM 

requires that: 

(i) …  

(ii) the specified infrastructure will provide significant national or regional benefits; and  

 
 
5 Clause 3.22 sets out a similar policy position in respect of rivers. 
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(iii) there is a functional need for the specified infrastructure in that location; and  

(iv) the effects of the activity are managed through applying the effects management 

hierarchy provisions.  

15. Tonkin & Taylor address the significant benefits and effects management requirements in their 

analysis. 

16. The 'functional need' requirement has recently been considered carefully by the Courts in relation to 

two Waka Kotahi NZ Transport Agency projects – Te Ara o Te Ata: Mt Messenger bypass project 

and Te Ahu a Turanga: Manawatū Tararua Highway.  In both cases the Courts found that there was 

a functional need for the project to occur in the identified location which had been "identified after 

consideration of options in the route designation process."6 

17. In particular, the High Court recently considered an appeal from the Environment Court's decision 

on the Te Ara o Te Ata project.7  In relation to the 'functional need' requirement in the NPS-FM, the 

Court held that: 

(a) it is not necessary to demonstrate that there are no possible alternative locations in order to 

fulfil the functional need requirement – practicalities can and should be considered;8 

(b) there is a fact- and context-specific consideration to be undertaken when considering the 

functional need requirement;9 and 

(c) the extent to which alternative options have been considered is important.10 

18. The High Court emphasised that it is important not to read the 'functional need' requirement so 

narrowly as to defeat the purpose of the 'specified infrastructure' pathway / exemption.  The mere 

fact that there is some other possible alternative location for the activity does not mean the 

functional need requirement is not met: 

"…the existence of any conceivable alternative would make the specified infrastructure 

exception in cl 3.22(1)(b) otiose. Such redundancy could not have been intended."11 

19. We have reviewed the planning analysis from Tonkin & Taylor in support of there being a functional 

need for the project in its proposed location, in light of the High Court's findings in that case.  We 

agree that the factors identified by Tonkin & Taylor, including the limited suitable locations for 

geomorphological, logistical and cultural reasons, weigh in favour of the project meeting the 

functional need requirement.  We note that (unlike Waka Kotahi NZ Transport Agency), the trustees 

of Te Rimu Trust do not have requiring authority status under the RMA, and cannot pursue 

compulsory acquisition via the Public Works Act 1981.  That puts a significant limit on the extent to 

 
 
6 Director-General of Conservation v Taranaki Regional Council [2021] NZEnvC 27, (2021) 22 ELRNZ 557 at [41]; Waka Kotahi NZ 
Transport Agency v Manawatū-Whanganui Regional Council [2020] NZEnvC 192 at [314]. 
7 Poutama Kaitiaki Charitable Trust v Taranaki Regional Council [2022] NZHC 629. 
8 At [51] and [57]. 
9 At [58]. 
10 At [41(c)] and [58]. 
11 At [57]. 
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which the trustees can pursue options on land that they do not have property rights to, and is a 

matter that should probably be considered in the 'functional need' analysis. 

20. For the purposes of the eventual application for resource consents under the COVID-19 Recovery 

(Fast-Track Consenting) Act 2020, the Expert Hearing Panel will expect a fulsome explanation of 

the process followed in considering alternative locations for the project, and the constraints 

associated with that task. 

 

Nāku noa, nā 

 

 
 
David Randal 
Partner 
 
DDI • 64 4 462 0450 
M •  
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