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Proposal

1.

This paper seeks approval for drafting of legislation to fill gaps in the regulation of
environmental effects in New Zealand's Exclusive Economic Zone (EEZ) and
extended continental shelf (ECS).

This legislation will provide for the development of natural resources in the EEZ
and ECS, while protecting the environment from the ad\_/erse effects of activities.

Executive Summary

3.

New Zealand's EEZ is one of the largest in the world at over four million square
kilometres, but it lacks a comprehensive environmental management regime that is
standard in many other jurisdictions. This creates a risk of harm to the marine
environment, a reputational risk for the country and for industry, and does not
provide high levels of certainty for industry on the regulatory processes that may
affect their investment.

Work on legislation to assess and manage the environmental effects of activities in
the EEZ and ECS began under the previous government, but a bill was not
introduced to Parliament before the 2008 general election. This paper reworks the
proposals to reflect this government’s greater emphasis on economic development
opportunities and minimising compliance costs. In particular, while the proposal is
for environmental legislation, it will have a much stronger emphasis on balancing
the environmental effects of activities with the benefits they provide — rather than
solely focusing on preventing adverse effects.

The need for this legislation has been identified in many places, including:
a. A Bluegreen Vision for New Zealand

b. the Comparative Review of Health, Safety and Environmental Legislation for
Offshore Pefrofeum Operations, commissioned by the Minister of Energy and
Resources in June 2010 in response to the Gulf of Mexico oil spill

c. the Waitangi Tribunal's Report on the Management of the Petroleum
Resource, released in December 2010,

industry too has called for improved environmental legislation in the EEZ.
Petroleum Exploration and Production Association of New Zealand executive
officer John Pfahlert was critical of the Government for not progressing this
legislation and said it was creating industry uncertainty.

The proposal is summarised in Figure 1. The proposed legislation provides an
opportunity to improve New Zealand’'s environmental systems, and its reputation
for environmentally sound business practices. The legislation will protect the
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environment from adverse environmental effects, and provide industry with
certainty on the legal requirements for investing in New Zealand's EEZ and ECS.

The proposed legislation fills gaps in the regulation of the environmental effects of
activities in the EEZ and ECS. | favour this approach over amending existing
legislation, as the activities that are currently unregulated account for a small
proportion of activity in the EEZ and ECS. Amending existing laws such as for
fisheries and maritime transport would create unnecessary uncertainty for these
industries. Activities that would be covered by the new legislation include seabed
mining, some aspects of petroleumn activities, energy generation, carbon capture
and storage, marine farming, and biodiscovery.

The purpose of the legislation will be o manage the adverse environmental effects
of activites in the EEZ and ECS. The purpose of the legislation will be
accompanied by principles that enable decision-makers to balance adverse effects
of activities with the benefits activities provide and include a general duty to avoid,
remedy, or mitigate adverse environmental effects.

The legislation will require assessment of the effects of proposed activities on
existing interests, such as fisheries. The legislation does not duplicate the undue
adverse effects test in the aquaculture legislation; rather it requires a balancing of
the benefits of a new proposal against the effects on existing interests.

The legislation will be an enabling act. It will set up the general framework for the
regulatory system, but the specific controls and standards will be set out in
subsequent regulations. Activities will be regulated through a rules and consent
framework. Regulations will define effect thresholds for different categories of:
activity: permitted, discretionary and prohibited. Consents under this regime will be
required for any discretionary aclivities. Low-impact activities will be permitted
activities, and will not require consent if they comply with thresholds set in the
regulations. Prohibited activities will not be allowed.

The general approach in the legislation is similar to the Resource Management Act
1991 (RMA), insofar as it uses a rules and consents framework, and requires
environmental impact assessment of significant proposals. However, the EEZ and
ECS legislation will be simpler and streamlined in comparison to the RMA. For
example, rather than the range of instruments under the RMA, such as national
policy statements, national environmental standards, and district and regional
plans; regulations will be the primary mechanism to set direction under this
proposed legislation. There will also be fewer categories of activities. Decisions on
consents will be made by a national-level expert body, and therefore | propose that
appeal rights be available only on points of law.

[ propose the following governance arrangements:

a. The Minister for the Environment will be responsible for the legislation and
development of regulations.

b. The Ministry for the Environment will be the administering agency,
responsible for providing policy advice on the legislation.

¢. The Environmental Protection Authority (EPA) will make decisions on consent
applications, and will be responsible for the day to day operation of the
legislation, including information management, monitoring and enforcement
functions. '

Because there is a low level of information on the EEZ and ECS environment and
the effects of new activities, | consider that decision-makers may need to exercise
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caution. | propose the legislation apply information principles and enable decision-
makers to use an adaptive management approach, which will allow activities to be
monitored and adjusted as information improves.

The legisiation will contain provisions detailing how the proposals take account of
the Treaty of Waitangi and interests under the Marine and Coastal Area (Takutai
Moana) Act 2011.

| also expect that the EPA will expand the terms of reference for the proposed
Maori Advisory Committee to include advice and assistance on matters relating to
policy, process, and applications under the new legislation.

Existing laws, such as for fisheries and maritime transport, will continue to operate
largely as at present, and effects regulated under those statutes will not be
covered by the new legislation. However, | propose consequential amendments to
other enactments, as is necessary to enable consistency between the
implementation of all management regimes operating in the EEZ and ECS.

The proposed legislation addresses all of the current gaps in the environmental
management regime, except for a dedicated and comprehensive marine protection
tool. The Marine Reserves Bill curtently before select committee proposes
enabling the creation of marine reserves in the EEZ. The Marine Reserves Bill is
compatible with the proposals in this paper and | consider that Bill to be the proper
place for dealing with marine protection.

It is my intention to have environmental controls in place in the EEZ and ECS by
the end of the year.

a. The proposal is currently Category 4 on the 2011 legislative programme,
meaning it will be referred to select committee within the year. This paper
proposes raising the priority to Category 2, meaning it must be passed within
the year.

b. There is a high probability that some activities may occur in the EEZ before
this regime has fully taken effect. | propose that the Minister of Energy and
Resources and 1, in consultation with other relevant Ministers, report back to
Cabinet by the end of July 2011 with a proposal to address the potential
environmental impacts of activities, particularly oil and gas activities, in the
EEZ and ECS that occur before the legislation and a complete set of
regulations come into force.



Figure 1: Summary of Proposal

Purpose and principles (to be finalised
through drafting): to manage agverse
effects of actvitles In the EEZ. Includes a
generzal duty to avold, remedy, and mitigaie

adverse effects, and enables decision
makers to balance adverse effecls with the

benefits of activities.

¥

Scupe ﬂll[ng gaps !rl emstmg legisiation re:

Environmenial effects on seabsd

s  Environmenlal effecls In waler column

» Effeciz of new aclivities on exlsting
intaresks

Dperational detall in regulations which
calegorlse astivitles by their effects

3

h 4

Frohibited activities:
cannol be approved by
the tegislatian

Permitted activitics: dorol| | e o ehionary activitles:
need consent if thoir offects res
qulre case-by-case
fall under theesholds and
. . assessment through an
comply with standards in the EEZ tonsent
regulations
Impact azsessment

statement (0 assess sifecls

on the environment and on
other interesls

by Environmental Protaction

Declslot en consent made

Authority

Appeal rights to High Court
only on poirts of law

Governance

Minigter for the Envirpnmant:
rasponsible for legislation and

regulations

 Ministry for the Environment:
administers the legislation and
develops regulations and policy

stalamenis

Environmental Protection
Authority: makes decislons on
cansents and responsible for day-
to=day operalional functions




Background

Previous Cabinef decisions and public consultation
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In December 2006 Cabinet agreed to the development of a legislative option for an
improved regulatory regime for environmental effects in the EEZ and ECS [CAB
Min (06) 47/4B].

In May 2007 Cabinet Economic Development Committee agreed to a consultation
process involving the release of a discussion paper with proposals for EEZ and
ECS legislation [CAB Min (07) 18/4]. Key stakeholders and iwi were consulted on
the paper.

The proposals for legislation were generally well supported. Some key messages
from consultation were:

a. Environmental groups in general preferred a more comprehensive review of
marine environmental statutes (including fisheries legislation), but supported
any improvements to the management of marine environmental effects.

b. Industry groups in general supported the legislation so long as any new
controls were proportional to the issues and did not create an undue regulatory
burden. '

in June 2008 Cabinet approved the policy for the drafting of legislation [CAB Min
(08) 23/7]. Further policy decisions were made in August 2008 [CAB Min (08)
30/3A). Drafting of the legislation was not completed before the 2008 general
election and the Bill was not introduced into Parliament.

| propose proceeding with the legislation, but making changes to the policy to
reflect the different priorities of this government, with a greater emphasis on
supporting economic development opportunities and minimising compliance costs.
In particular, | propose rescinding the previous Cabinet decisions made in CAB Min
(08) 23/7 and CAB Min (08) 30/3A and replacing these with new decisions for the
legislation, which will include:

a. changing the govermance arrangements so that the expanded EPA, is
responsible for decision-making and administration; the Environmental
Protection Authority Bill establishing the expanded EPA is currently before
Parliament

b. rebalancing the legislation o focus more strongly on providing for economic
development opportunities

c. clarifying how the legislation will consider Maori engagement and Treaty
issues.

The proposal is currently Category 4 on the 2011 legislative programme, meaning
it will be referred to select committee within the year. This paper proposes raising
the priority to Category 2, meaning it must be passed within the year.

The Exclusive Economic Zone and extended continental shelf

26.

The EEZ is the area of sea, seabed and subsoil from 12 to 200 nautical miles
offshore. The EEZ comprises 95% of the ocean over which New Zealand has

jurisdiction.

27. The United Nations Convention on the Law of the Sea (UNCLOS) granis New

Zealand sovereign rights for the purpose of exploring and exploiting natural
resources in the EEZ but does not confer full sovereignty. This means that New



28.

29.

Zealand cannot exercise the same jurisdiction in the EEZ as it can on land and in
the territorial sea. In addition to the sovereign right to explore and exploit their
natural resources in the EEZ, under UNCLOS states also have an obligation to

. protect and preserve the marine environment.

The ‘extended continental shelf’ (ECS) is the seabed and subsoil of New Zealand’s
submerged landmass where it extends beyond the EEZ. In that area, New Zealand
has exclusive sovereign rights for the purpose of exploring the continental shelf
and managing, conserving, and exploiting its natural resources. These resources
are limited to those found on or under the seabed; New Zealand does not have
sovereign rights in the water column or air space over the ECS. A map of the EEZ
and ECS is attached as Appendix 1.

Other states have freedoms and rights in New Zealand’s EEZ and ECS under
international law such as the right to freedom of navigation and over flight, the right
to lay international cables and pipelines and, in general, the right to carry out
marine scientific research.

Comment

EEZ and ECS activities and environmental controls

30.

31.

32.

Fishing and shipping are the predominant uses of the EEZ and ECS. New activities
will develop as technology advances and cost barriers diminish. For example,
there is interest in petroleum resources off Taranaki, the Great South Basin, and
the East Coast of the North Island; gold placer deposits off the West Coast of New
Zealand; and seabed mineral resources including iron sands, precious metals and
phosphates. Some minerals prospecting is already under way. Future activities
could include energy generation, aquaculture, carbon capture and storage, and
biodiscovery.

Environmental effects are currently managed on a sectoral basis:

a. The Fisheries Act 1996 provides for the management of fisheries, including the
environmental impacts of fishing.

b. Marine pollution issues such as discharges from ships and offshore
installations, oil spills and dumping of waste such as dredged material, are
covered by Marine Protection Rules under the Maritime Transport Act 1994.

c. Safety inspections for offshore petroleum structures are covered by the Health
and Safety in Employment Act 1892,

d. Licences granted under the Continental Shelf Act 1964 can specify
environmental obligations, although there is no guidance in the Act on how to
do so.

e. Voluntary and non-enforceable guidelines exist for petroleum activities and
seismic surveys.

This sectoral approach means there are gaps and inconsistencies in the
environmental management regime in the EEZ and ECS. The key gaps are noted
in Appendix 2. In particular there are gaps for:

a. Assessing effects of activities (other than fishing) on seafloor habitats and
biodiversity (for example the effects of seabed mining).

b. Assessing effects of activities (other than fishing) on biodiversity in the water
column (for example effects of seismic surveys on marine life).
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Assessing effects of new activities on existing interests (for example effects of
a petroleum platform on fishing and shipping). -

Managing the cumulative effects of all activities, as they are regulated under
multiple regimes with variable ability to take other sorts of activities into account
in decision-making.

A dedicated and comprehensive marine protection tool that can offer a high
level of protection from all activities for conservation or biodiversity purposes.

Problem definition

33. The gaps in the environmental management regime in the EEZ and ECS mean
there is a lack of legislative process to assess environmental effects and grant
approval for some activities. These gaps are a problem for several reasons:

34.

a.

f.

There is potential for unregulated activities to cause environmental harm,
impacting on marine life, habitats, and biodiversity. Due to the nature of the
activities, these effects could be severe — for example oil spills or destruction of
significant benthic communities.

There is a lack of certainty for industry on the regulatory processes that may
affect their investment. There is also a reputational risk to companies wishing to
undertake activities when they cannot demonstrate compliance with high
environmental standards.

There is no mechanism for ensuring public participation in decision-making
around these activities. Due to the controversial nature of some of the activities
— for example petroleum or iron sands exploration and extraction, New
Zealanders are likely to want to have their voices heard during the decision-
making process.

In the absence of an environmental management regime for the EEZ, it may be
difficult for New Zealand to fully meet its obligation to protect and preserve the
marine environment under UNCLOS. This creates a potential reputational risk
for New Zealand.

New Zealand is lagging behind other jurisdictions, which have comprehensive
environmental assessment processes in place for activities in their marine
environments. This is of particular concern as New Zealand’s EEZ is one of the
largest in the world at over four million square kilometres. Appendix 3 outlines
key features of marine environmental management regimes in other
jurisdictions.

New Zealand also faces a reputational risk because the current regime fails to
recognise good environmental practice.

This gap in regulation is widely recognised as potentially problematic. Publications
highlighting the need for regulation of the environmental effects of activities in the
EEZ and ECS include:

a.

b.

The discussion paper A Bluegreen Vision for New Zealand, released in 2008.
The discussion paper identifies the introduction of a statutory regime to assess
and regulate the environmental effects of activities in the EEZ as a key action
for oceans management.

The Comparative Review of Health, Safety and Environmental Legislation for
Offshore Petroleum Operations Report commissioned by the Minister of Energy
and Resources in June 2010 in response to the Guif of Mexico oil spill. The



report identifies the lack of regulation in the EEZ as a “major gap”’ and
recommends the establishment of an environmental regulatory framework in
the EEZ. :

c. The Waitangi Tribunal's Report on the Management of the Petroleum
Resource, released in December 2010. The Tribunal also identifies a lack of
regulation of environmental effects of activities in the EEZ and “the need for an
enforceable environmental protection system for the EEZ/continental shelf
area”.

Size of the problems

35.

36.

37.

Industry interest in EEZ and ECS resources is increasing: there have been
expressions of interest in a number of activities including iron sand mining and
ocean iron fertilisation. In 2009, there were eight offshore wells drilled in New
Zealand. Recent modelling work undertaken by the Ministry of Economic
Development suggests that this number may more than double by 2020. Marine
energy generation is likely to take longer to develop in the EEZ or ECS.

There is a window of opportunity now to improve the environmental management
regime before the need becomes more urgent. This also provides an opportunity to
enhance New Zealand’s environmental reputation, and reputation for
environmentally sound business practices. Delaying action until activity levels have
increased would have a greater adverse impact on investment certainty at the time
action is taken.

Strong feedback from consultation in 2007 was that industry supports an improved
regulatory system if it is clear, simple and proportional to the environmental issues.

Objective

38.

39.

My objective is to ensure processes are in place to assess and manage the
adverse environmental effects of activities in the EEZ and ECS. With these
processes in place the risk of environmental harm will be reduced, greater certainty
will be provided to industry on the processes required to permit their operations,
and existing interests will be provided a degree of protection.

| propose new legislation o fill the current gaps in environmental regulation in the

- EEZ and ECS.

Structure of Proposal

40.

This paper seeks agreement to the policy for drafting of legislation. Details of the
proposed legislation are presented in the following sections:

. Part A: Purpose and Principles of Legislation

. Part B: Governance

. Part C: Aligning Decision-Making and Managing Cumulative Effects
. Part D: Regulations

. Part E: Consents

. Part F; Appeals

. Part G: Monitoring, Enforcement and Offence Provisions

. Part H: Miscellaneous Provisions



. Part I: Commencement and Transitional Provisions

) Part J: Application to Defence Activities

Part A: Purpose and Principles of Legislation

Purpose of legislation

41.

42.

| propose that the purpose of the legislation be to manage the adverse
environmental effects of activities in the EEZ and ECS.

The legislation will provide for the development of natural resources in the EEZ
and ECS, while protecting the environment from the adverse effects of activities.
The purpose of the legislation will be achieved by balancing the adverse effects of
the activities with the benefits activities provide.

Avoiding, remedying, or mitigating adverse effects

43.

Protecting the environment and other interests from the potential adverse effects of
new activities is an important aspect of the purpose and principles of the
legislation. | propose that the legislation set out an obligation for adverse
environmental effects to be avoided, remedied, or mitigated.

Scope of the legislation '
44 | propose that the legislation establish an umbrella jurisdiction over environmental

45,

46.

47.

effects in the EEZ and ECS, from which effects managed under existing legislative
controls are then excluded. These existing legislative controls are:

a. the Fisheries Act 1996

the Maritime Transport Act 1994

the Marine Mammals Protection Act 1978
the Wildlife Act 1953

the Biosecurity Act 1993 (the Biosecurity Law Reform Bill currently before
select committee provides for the management of biosecurity risks in the EEZ)

® a0 T

f. the allocation provisions of the Crown Minerals Act 1991 and Continental Shelf
Act 1964.

The proposed legislation addresses all of the gaps in the environmental
management regime except for a dedicated and comprehensive marine protection
tool. | consider that the proper way to deal with this is through the Marine Reserves
Bill currently before select commiitee which would make provision for marine
reserves in the EEZ, and is compatible with this proposal.

Some activities in the EEZ and ECS are partially regulated under existing law. The
new legislation will cover those matters outside the scope of existing laws.

For example, a new petroleum platform would already be regulated under the
Maritime Transport Act 1994 with regard to discharges and oil spill planning and
response. The new legislation will cover those matters outside the scope of
existing laws, for example assessment of the environmental effects of a platform's
installation, and assessment of any ongoing effects on the environment and other
defined interests. A petroleum plaiform would need to comply with both statutes as
they jointly cover all of its effects. In terms of sequencing, it is expected that
consent applications under the new legislation, if required, should be determined
first.



48. To improve efficiency, officials are investigating transferring the management of
discharges (but not oil spill planning and response) in the EEZ and ECS from
Maritime New Zealand to the EPA as there are synergies between these and the
new legislation. Further work is needed before decisions can be made.

49. Officials will need to ensure that, where activities require consents or permits under
more than one piece of legislation, the processes involved are well coordinated in
order to minimise compliance costs for industry. The proposed legislation includes
a process for cross-boundary consents if an activity requires both resource
consent under the Resource Management Act 1921 and consent under the new
legislation (see paragraphs 122-126).

50. Those activities that fall within the scope of the new legislation will not be
exempted from the provisions of any other relevant legislation.
Application to extended continental shelf

51. Inthe ECS, New Zealand has sovereign rights over only the resources on or below
the seabed. | recommend that the legislation clarify which aspects of the regime do
and do not apply to activities on the ECS.

International obligations

52. | propose that the legislation will require decision-makers to act consistently with
international obligations and take into account the rights and interests of other
states under international law. It will also reflect New Zealand's sovereign rights in
the EEZ and ECS, and the permissive regime for international navigation, cables
and pipelines, and marine scientific research under international law.,

Matters for consideration in decision-making

53. | propose that in addition to the purpose of the legislation and the obligation to
avoid, remedy, or mitigate adverse effects, the principal considerations for
decision-makers will include:

a. the present and future economic wellbeing of New Zealand
b. effects on the health and safety of people

c. protecting existing uses, interests and values

d

. safeguarding the biological diversity and integrity of marine species and
ecosystems and processes, protecting rare and vulnerable ecosystems as well
as the habitat of depleted, threatened or endangered species

e. managing the cumulative effects of all activities on the receiving environment
the efficient use and development of natural and physical resources
g. improving information and knowledge of the marine environment, including the
effects of human activity on the marine environment.
Treaty of Waitangi provisions

54. The Treaty of Waitangi relationship and Maori interests should be recognised in
this legislation by including specific, practical provisions which provide for Maori
engagement.

55. | propose that the legislation provide for the following:

10



a. The ability for the EPA Maori Advisory Committee to provide advice to
decision-makers (see paragraph 68).

b. Decision-makers must consider Treaty of Waitangi settlements, and
customary rights and/or interests granted under the Marine and Coastal Area
(Takutai Moana) Act 2011 (see paragraph 78). Although under the Marine
and Coastal Area (Takutai Moana) Act 2011 these rights and/or interests
cannot be granted in the EEZ or ECS, decision-makers will be required to
consider cross-boundary effects.

c. Public participation in the making of regulations and consent decisions, for
example consent applications will be notified publicly as well as directly
notified to affected parties, including iwi, that appear to the relevant decision-
maker likely to have an interest in the proposal (see paragraph 106).

56. |also reéommend a further provision stating that nothing in the legislation limits or
otherwise affects the Marine and Coastal Area (Takutai Moana) Act 2011 subject
to the specific provisions set out in this paper.

Information principles and adaptive management approach

57. The decision-making framework for the legislation needs fo acknowledge that there
is little information about the EEZ and ECS environment and new technologies
which may be implemented there. In order to manage this | propose that decision-
makers under the legisiation be required to:

a. take into account the best available information
b. consider any uncertainty or insufficiency in the information available
c. exercise caution when information is uncertain or insufficient.

58. Where there is a reasonable chance of adverse effects but scientific uncertainty or
insufficiency of information, any burden of proof that adverse effects are
acceptable should rest with the applicant. The lack of certainty shall not prevent
measures bheing taken to avoid, remedy, or mitigate potential adverse effects.

59. | propose that the legislation enable decision-makers to take an adaptive
management approach as a means of exercising caution in decision-making.
Adaptive management is a management tool expressly developed to deal with
uncertainty. It can be characterised as ‘learning by doing’ — applying provisional
and reversible decisions, undertaking stringent monitoring, reviewing the results,
and making subsequent management changes to reflect the observed effects of
the activity. For example, adaptive management could be implemented through
strict, but reviewable, consent conditions that allow the activity to be scaled up or
down (and even cancelled) depending on the effects observed. Staged work
programmes or pilot projects could also be used to manage uncertainty under the
adaptive management approach. However, while adaptive management is a
management tool expressly developed to deal with uncertainty, it does not negate
the need to exercise caution in situations where there is a threat of serious or
irreversible environmental damage occurring.

Responsibilities of persons operating in the EEZ and ECS

60. | propose that persons whose activities are subject to this legislation are
responsible for their actions, and have a general duty under the legislation to:

11



a. provide appropriate training and supervision to employees in order to maintain
compliance with the legistation

b. provide sufficient resources to ensure compliance with the legislation, including
establishing and following appropriate management systems.
Part B: Governance

“Minister for the Environment

61. | propose that the Minister for the Environment is responsible for the legislation and
preparation of regulations under the legislation.

62. | propose that the Minister wilt not be able to direct the EPA in relation to specific
consent applications and decisions.

Ministry for the Environment

63. 1 propose that the Ministry for the Environment administer the legislation, with the
following functions, powers and duties:

a. providing policy advice on the legislation, including monitoring its effectiveness
and advising any amendments

b. developing regulations for approval by the Minister for the Environment

c. consulting with other agencies as appropriate, including the EPA, on the
development of regulations.

Environmental Protection Authority

64. The policy decisions made by the previous government had an EEZ Commissioner
within the Ministry for the Environment as decision-maker on consent applications.
| propose that these consent decisions instead be made by the EPA. Consent
decisions will have similarities with national scale consenting functions which the
EPA has under the Resource Management Act 1991.

65. | propose that the EPA will have the following functions:

a. making decisions on consent applications

b. monitoring operations and compliance of activities with the legislation
c. enforcement of the legislation
d

. gathering information and improving knowledge of the marine environment in
the EEZ and ECS

e. promoting awareness of the requirements of this legislation.

66. | propose that the EPA have the standard ability of a Crown Entity to delegate any
functions and powers it has under the legislation. This may, for example, include
delegating decision-making to an expert panel, or monitoring and enforcement
powers to persons with specialist knowledge and expertise.

Maori involvement in governance structures

67. During consultation on the development of the proposals, there was strong support
from iwi for a model simitar to Nga Kaihautu Tikanga Taiao, a statutory committee
that advises the Environmental Risk Management Authority on Maori issues, and
reports on applications which raise significant issues or interests for Maori.

12



68.

69.

The expanded EPA will have a Maori Advisory Committee. The EPA sets the terms
of reference for the Maori Advisory Commitiee and | expect the Maori Advisory
Committee to cover those matters under the Hazardous Substances and New

- Organisms Act 1996 currently undertaken by Nga Kaihautu Tikanga Taiao. |

propose that the legislation allows for the Maori Advisory Committee to provide
advice to the EPA on matters relating to policy, process, and applications under
the EEZ and ECS legislation.

Any involvement by the Maori Advisory Committee wouid not preclude the
entittement of iwi to be involved in processes under the legislation and to speak to
their own issues, as set out in the relevant sections later in the paper.

Part C: Aligning Decision-Making and Managing Cumulative Effects

70.

71.

72.

Measures are necessary to manage cumulative environmental effects and to align
decision-making across the different statutes applying in the EEZ.

To manage cumulative effects | propose that:

a. Decision-makers under the legislation are required to consider the cumulative
effects of all activities on the receiving environment in their decisions (whether
that be at the regulation or consenting level).

b. Regulations will contain any necessary provisions to manage a situation where
individual permitted activities may have minimal effects, but could collectively
have a significant environmenital impact.

To promote greater consistency in the environmental standards or bottom lines
applied to decisions under different pieces of legislation, | propose that the
regulations will be developed in consultation with relevant agencies and will
consider the environmental controls set under other statutes (for example fisheries
standards set under the sustainability provisions of the Fisheries Act 1998, rules
under the Maritime Transport Act 1994, and plans under the Resource
Management Act 1991). | also propose reciprocal amendments to other legislation
regulating the environmental effects of activities in the marine area so they can
take into account measures under the EEZ and ECS legislation. These proposals
are set out in paragraphs 73-77.

Alignment with Fisheries Act 1996

73.

4.

The impacts of fishing on the baseline environment will be considered by the EEZ
and ECS legislation, as will the impacts of proposed new activities on existing
fishing interests. The legislation will not manage fishing activity — this will continue
to be managed through the Fisheries Act 1996.

| propose that:

a. The Minister for the Environment, when developing regulations, shall consider
any relevant sustainability measures, regulations and fisheries plans under the
Fisheries Act 1996.

b. The EPA, when making decisions under the legislation, shall consider any
relevant sustainability measures, regulations and fisheries plans under the
Fisheries Act 1996.

c. The Minister of Fisheries, when setling susfainability measures, regulations or.
fisheries plans shall consider any relevant provisions in the new legislation or
regulations created under it.

13



Alignment with Maritime Transport Act 1994

75.

[ also propose:

a. The Minister for the Environment, when developing regulations, shall consider
any relevant rules under the Maritime Transport Act 1994,

b. The EPA, when making decisions under the legislation, shall consider any
relevant rules under the Maritime Transport Act 1994.

¢. The Maritime Transport Act 1994 be amended to ensure the responsible
Minister or Director of Maritime New Zealand when creating rules shall consider
any relevant provisions in the new legislation or regulations created under it.

Alignment with the Resource Management Act 1991

76.

77.

I also propose:

a. The Minister for the Environment, when developing regulations, shall consider
any relevant policy or planning instrument made under the Resource
Management Act 1991. :

b. The EPA, when making decisions under the legislation, shall consider any
relevant policy or planning instrument made under the Resource Management
Act 1991. '

c. Decision-makers under the Resource Management Act 1991 be required to
consider any relevant provisions in the new legislation or regulations created
under if.

| am also proposing a process for cross-boundary consents if an activity falls within
both the EEZ or ECS and the territorial sea and also requires resource consent
(see paragraphs 122-126).

Alignment and consistency with other relevant legisfation and policy

78.

| also propose the Minister for the Environment when developing regulations, and
the EPA when making decisions under the legislation, shall consider any relevant:

a. Treaty of Waitangi settlements

b. customary rights and/or interests granted under the Marine and Coastal Area
(Takutai Moana) Act 2011

c. international obligations
d. industry best practice.

Part D: Regulations

79.

80.

81.

| propose that the operational detail of the legislation be set out in regulations,
which may be made on the recommendation of the Minister for the Environment.

It is possible that regulations may need to refer to standards, requirements or
recommended practices in such detail that makes them too large or impractical. |
propose that the scope of regulations includes the power to incorporate documents
or standards by reference.

| propose that regulations can be made over all or any part of the EEZ and ECS,
and apply to any of the effects to which this legislation applies. Any regulations
made over the ECS will need to reflect New Zealand's sovereign rights, which
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82.

83.

84.

85.

86.

87.

88.

O & 0 T ®

apply only to exploring or exploiting the resources of the seabed or subsoil. They
will also need to cover the arrangements necessary to meet international obligation
under Article 82 of UNCLOS fo make payments to the International Seabed
Authority in respect of production from the ECS.

I consider the legislation should provide for a broad scope of regulations to provide
a flexible system for regulating different types of activity and adapting management
over time. | propose that the legislation provide for regulations for various matters
which may include:

qualitative or quantitative standards

standards for any discharge or the ambient environment
methods for classifying a natural or physical resource
methods, processes, or technology to implement standards
exemptions from standards

f. transitional provisions for standards, methods, or requirements

| propose that regulations can also be used to identify areas requiring specific
controls, for reasons that may include:

a. are important or vulnerable due to their biophysical characteristics
b. are important in relation to specific uses

¢. would benefit from aligning regulation across different laws

d

. could support the concentration of activities through less stringent regulations
or standards

e. have potential for conflict between different activities
f. face cumulative environmental pressures from different activities.
| propose that the regulations may also include scope to:

a. set thresholds that categorise activities by their effects, as either permitted,
discretionary, or prohibited

b. set the standards with which an activity must comply to be permitted or
discretionary.

| propose that activities or effects will be discretionary if they are not otherwise
categorised in regulations as permitted, discretionary, or prohibited.

Activities will be categorised as permitted, and therefore allowed under this
legislation without a consent, if:

a. the eifects of the activity are below the threshold defined in the regulations

b. the performance of the activity complies with any standards defined in the
regulations, :

Permitted activities will still need to comply with the relevant requirements of any
other legislation. For example, if a proposed petroleum exploration is defined as a
permitted activity, it still will require a petroleum exploration permit under the
Crown Minerals Act 1991.

While permitted activities will not require consents, | propose that persons
undertaking permitted activities will be required to notify their activities to the EPA,
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89.

90.

91.

02.

93.

94.

which will enable assessment of compliance with the legislation and cumulative
effects of multiple activities.

| propose that regulations may require persons undertaking permitted or
discretionary activities to maintain accurate records and to provide these records to
the EPA.

| propose that discretionary status means that an aclivity requires a consent, the
granting of which is at the discretion of the EPA. The EPA may also impose
conditions on a consent for a discretionary activity.

The thresholds in the regulations which define an effect as discretionary would
mostly relate to the environmental effects of individual activifies. | propose that the
legislation should also provide that the regulations define effects or activities as
discretionary:

a. where necessary to manage the cumulative effects of activities (see paragraph
71)

b. where the activity would, or is likely to, have a significant adverse effect on the
other recognised interests (see paragraphs 107-113) that must be considered
under the significant adverse effect test in the consenting process.

Activities with effects prohibited by the legislation cannot be authorised. This
enables clear guidance from government as to which activities will not be
consented in New Zealand's EEZ and ECS.

Regulations may also be made closing an area to specified effects, through the
use of prohibited activity status, if doing so may achieve the purpose and principles
of the Act.

UNCLOS creates a more permissive regime for international cables and pipelines,
and marine scientific research. | propose that the legislation provide specifically for
these through specific regulations that provide controls appropriate to their status
in international law, for example through permitted activity status.

F’focess for preparing regulations

95.

96.

| propose that the Minister for the Environment will publically notify his or her
infention to develop regulations in order to make potential submitters aware of the
process.

| propose that the process for developing regulations give the Minister for the
Environment adequate time and opportunity to seek comment from iwi, the public,
relevant persons and organisations, departments and Ministers.

Part E: Consents

Applying for consent

97.

98.

Before a consent application for a discretionary activity is lodged, the EPA can give
guidance to applicants on the level of information needed in the application. Ideally
this will be discussed prior to the application to avoid delays for seeking of further
information. Experience over time in dealing with EEZ and ECS activities will lead
to refinement of the information requirements.

An application for a consent must give the EPA all the information required to
assess the proposal. The legislation or regulations will list obligatory matiers of
content and form. | propose the consent application include a description of all
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aspects of the proposal, and identify effects of the proposal on the environment
and other interests through an impact assessment statement.

Impact assessment statement

99.

100.

The impact assessment statement is intended to identify the environmental effects
of the proposal, and also the effects on other interests (see paragraphs 107-113).

| propose that the content of the impact assessment statement be scaled to the
size and significance of the effects that the activity may have on the environment
and other interests. For example, a lower-impact activity with well known effects
would likely require less information and analysis than a large-scale and novel
activity. The legislation will set out the required content of an impact assessment
statement, which must be sufficient to enable consideration of:

a. the actual or potential effect on the environment and other interests
b. the consultation undertaken

c. any possible alternative locations or methods for undertaking the acfivity to help
to avoid, remedy or mitigate any adverse effects if it is likely these effects will
be significant.

Applicant consultation in preparing an impact assessment statement

101.

102.

It is preferable that early consultation occurs with interested persons to discuss
possible impacts, and means to avoid, remedy or mitigate adverse effects.
Applicants and interested parties should be encouraged to discuss and resolve
issues before the application is processed in order to enable negotiations of ‘best
use’, and the acceptable level of impact on others to be determined directly
between the relevant parties.

| do not propose the inclusion of requirements to consult specific parties. | propose
that applicants he required to identify interested parties through the impact
assessment statement. The EPA may offer advice to applicants on any parties,
particularly iwi, that might be affected.

Processing the consent application

103.

104.

105.

106.

| propose that a consent application will -be accepted only when it contains.
sufficient information. There will be the power to decline acceptance of an
application that is deemed incomplete, or to ask for further information from the
applicant.

| propose that the EPA may seek independent audit of the impact assessment
statement for peer review and to determine if it contains sufficient information.

| propose that the EPA may also commission any independent advice considered
necessary to fulfil its responsibilities under the legislation.

The EEZ and ECS are managed at a national scale and it is appropriate that the
opportunity to participate in the consideration of a consent is available nationally.
When a consent application has been accepted, | propose that the EPA will notify
the application publicly, and also directly to agencies, relevant iwi and persons with
potential interest in the application. | propose also that submissions on a consent
application may be made by any person,
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Assessing effects on other interests

107.

108.

100.

110.

111.

112.

| propose that, when making a decision on the application for consent, the EPA be
required to consider whether there would be any significant adverse effects on
recognised interest holders.

| propose that the EPA will recognise “interest holders” as those that appear to the
EPA likely to be affected by the proposal. | propose that interest holders will not be
limited to interests in the EEZ and ECS as there may also be interests in the
territorial sea or on land.

The impact assessment statement will identify actual or potential effects on other
interests, proposals to avoid, remedy or mitigate these effects, and whether
agreements have been reached with the interest holders. These issues may have
been addressed between parties at the pre-application stage, or following
meetings or mediation.

It is preferable that interest holders are identified by the applicant through the
impact assessment statement, however additional interests may be identified
through other processes, including submissions on a consent application.

| propose the following maiters should be considered when determining whether
adverse effects on recognised interests are significant:

a. international obligations
b. the effects of the proposed activity on the recognised interest

c. the area that the proposed activity would have in common with the recognised
interest

d. the degree to which both the proposed activity and recognised mterests must
be carried out to the exclusion of other activities

e. whether the recognised interest can be exercised only in a particular area.

| propose that the EPA should not be required to consider the effects on a
recognised interest if the interest holder gives written approval for the proposed
activity.

Dispute resolution

113.

I propose that, if submissions in opposition to a consent application indicate that
persons consider the proposal has a significant adverse effect on their existing
interests, the EPA may request the applicant and these persons to meet, or
request they enter into mediation, for the purpose of resolving the issues.

Making the decision

114.

115.

116.

| propose that hearings will be held if requested by the applicant or any submitter
or if the EPA decides to direct one.

The purpose and principles of the legislation (see Part A) will be the prime
considerations for any decision. | propose that when making a decision on a
consent application the EPA must apply the purpose and principles of the
legislation and any relevant provisions in the regulations, and be required to act
consistently with international law.

| propose that the EPA must consider submissions and that there must be a record
of the reasons for a decision, and the conclusions reached on issues raised in
submissions.
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117.

118.

119.

Decisions will need to examine the specific facts of each consent application.
When making a decision, and applying the purpose and principles of the
legislation, | propose that the EPA in making its decision must also consider:

a. the actual and potential environmental effects of the proposed activity, including
cumulative effects and effects that may extend into the territorial sea or on land

b. existing recognised interests likely to be affected, including interests in the
territorial sea or on land (excluding effects on interests of persons who have
given written approval to the proposal)

c. any decisions relating to the area or resource that are made under any other
relevant legislation or policy

d. proposals to avoid, remedy or mitigate any adverse effects.

To be consistent with requirements under the Resource Management Act 1991, |
propose that the EPA is not required o consider the effects on climate change of
discharges into-air-of greenhouse gases.

| recommend that the EPA be excluded from considering any trade competition
issues.

The decision

120.

| propose that the EPA can approve the consent, in whole or in part, or decline the
consent. Consent may be granted subject to conditions (see paragraphs 133-135).

Timeframes for decision-making

121.

The legislation will have statutory timeframes binding on both the EPA and the
applicant. For example, there will be a set time to decide whether to accept or
decline an application, and deadlines for appealing a decision.

Interface with consents under the Resource Management Act 1991

122.

123.

Activities at the interface of the EEZ and the territorial sea may require both
consent to operate in the EEZ and resource consent under the Resource
Management Act 1991. For example petroleum operations in the EEZ may have
pipelines running back to shore, or iron sand mining may take place over areas
covering both the EEZ and the territorial sea. To aveid duplication and inefficiency,
| consider it important in such instances to run a single consent process. Activities
requiring such cross-boundary consents will need to comply with the relevant
requirements under both statutes, and if approved, consents will be issued by each
relevant authority. Due to the different statutes and policies governing the EEZ and
resource consents, is possible that one consent is approved while the other is
declined, or that different conditions are imposed on each consent.

Under the Resource Management Act 1991, hearings for applications requiring
consents from two or more consent authorities (for example from a district council
and a regional council), can be held jointly. | propose a similar, but expanded,
provision in the EEZ and ECS legislation to enable the EPA and the relevant
consent authority under the Resource Management Act 1991, to hold a single
process for cross-boundary consents. | propose that the legisiation enable an
applicant to prepare one application covering both consents. | propose that the
EPA and resource consent authority will jointly:

a. publicly notify the application
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124.

125.

126.

b. receive submissions
c. hold hearings (if applicable)
d. make decisions on applications.

In some- instances cross-boundary proposals may be considered nationally
significant under the Resource Management Act 1991. | propose that:

a. if a board of inquiry is the decision-maker for a resource consent, the EPA be
able to delegate its EEZ and ECS decision-making functions to a committee
made up of the same members as the board of inquiry

b. if the Environment Court is the decision-maker for a resource consent, it also
decide the EEZ and ECS consent

c. the EPA will retain its administrative functions under the Resource
Management Act 1991

d. the EPA may also be appointed as advisor to the board of inquiry or
Environment Court on the EEZ application.

| propose that statutory timeframes be aligned for cross-boundary consent
processes, including any necessary consequential amendments to the Resource
Management Act 1991 to provide for these processes.

| propose that the EPA be responsible for administrative matters relating to cross-
boundary consent applications, including responsibility for meeting statutory
timeframes. .

Status of a consent

127.

128.

129.

130.

131,

132.

| propose that a consent be a use permission to the holder, defined strictly by the
nature and conditions of the consent. It would not be legal or personal property.
Consent for an activity will not mean the holder owns the space or resource to
which the consent applies.

| propose that the legislation set out timeframes for the commencement of a
consent at the completion of the decision-making process, based on those in the
Resource Management Act 1991.

| propose a 35 year statutory maximum term for consents. This mirrors the
maximum term available under the Resource Management Act 1921, and would
allow an activity spanning the boundary of the EEZ and territorial sea to have the
same maximum consent time. On the expiry of the consent a new consent would
be required to continue the activity.

| propose that the consent term granted should meet the purpose and principles of
the legislation, including the adaptive approach to management. In the case of
novel activities with uncertain effects, a consent, if granted, could be for a short
duration, and subject to strict monitoring and review provisions. The activity could
‘ramp up’ over time through subsequent consents. Consent duration should also
be linked to authorisations under other legislation, for example a permit issued
under the Crown Minerals Act 1991.

| propose that the term of a consent can be reviewed and changed through the
consent review process.

[ propose that consents can be transferrable if the conditions of the consent remain
the same for the new holder and the location is unchanged.
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Granted subject to conditions

133.

134.

135.

| propose that conditions can be imposed in a consent o define ongoing
requirements for the consent to remain valid. They also may relate to end-of-life or
emergency considerations such as decommissioning, liabilty, and clean-up
provisions. | propose that consent conditions also have the ability to require bonds
and compulsory insurance to be taken for these purposes.

The power to set conditions should be flexible. | propose that any conditions may
be set on a consent that are considered appropriate to meet the purpose and -
principles of the legislation.

Conditions will need to be coordinated with rules under the Maritime Transport Act
1994, which has a large number of existing controls, for example around
discharges, oil spills, management requirements of vessels and installations. Many
activities will need approval under both Acts. The administrative processing of
consent conditions and Maritime Transport Act 1994 requirements should be
closely coordinated to ensure as far as possible a ‘one stop shop’ for projects. As
noted in paragraph 48 officials are investigating transferring the management of
discharges (but not oil spill planning and response) in the EEZ and ECS from
Maritime New Zealand to the EPA.

Review and cancellation of consents

136.

137.

138.
139.

140.

141.

142.

| propose that the EPA may initiate review of a consent where adverse effects
have arisen that were not anticipated at the time of the decision, or where new
information is available that materially would have influenced the decision on the
consent had it been available at the time.

| propose that consents also may be reviewed in the event of non-compliance with

‘consent conditions. It may be better to deal with non-compliance through review of

a consent, rather than relying on the enforcement and offence provisions.

| propose that the holder of a consent also can apply for changes to the conditions
of the consent.

| propose that the conditions of a consent may be modified after review, or the
consent may be cancelled.

The process for reviewing and modifying would be the same as for the consent
application process, and the EPA will be the final decision-maker. When making
minor modifications fo consents there will be discretion to use a non-notified
process, without the requirement for hearings.

In the case of a large-scale review of consent conditions, it may be appropriate to
hold a full public process with submissions and hearings.

| propose the power to cancel a consent will be exercised only in the following
circumstances:

a. no material efforts have been made fo exercise the consent in five consecutive
years

b. review of the consent reveals information that, if known, would have resulted in
the consent not originally being granted, and cannot be addressed through
modification of consent conditions
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c. repeated non-compliance with conditions of consent. This would be the final
sanction; in most cases non-compliance shouid be addressed first though
enforcement orders or the offences provisions.

Part F: Appeals

Appeals on consents

143. Decisions on consents are being made by a national-level expert body. In the
interests of finality, and as the EPA will be an independent expert body well
equipped to make one final decision, | do not consider full appeal on the merits is
necessary.

144. | do propose that appeal rights on points of law in relation to consents be available.
145. Appeal rights on points of law would be available in reiation to:

a. the decision to grant or decline a consent

b. the conditions on a consent

c. a decision to review or cancel a consent.

146. | propose that appeals may be lodged by applicants for a consent, or submitters on
a consent. | do not consider it appropriate for appeal rights to be available to
persons who have not earlier been involved in the consent process.

Appeals against enforcement orders and prosecutions

147. | propose that persons may appeal on the merits and on points of law against
enforcement orders and prosecution for offences under the legislation. .

Appellate body

148. | propose the High Court as the appellate body for appeals on consent matters,
offences and enforcement orders.

149. | propose the Environment Court be respon-sible for enforcement orders and
prosecution for offences (see Part G).
Part G: Monitoring, Enforcement and Offence Provisions

Monitoring

150. A monitoring scheme is required to ensure that operatoré are complying with their
legislative rights and responsibilities. Under the proposed legislation, monitoring
will be required for:

a. compliance of permitted activities with the regulations

b. the cumulative effects of permitted activities

c. consented activities' compliance with consent conditions.
151. | propose a wide range of monitoring options which can include:

a. self-monitoring: the reporting requirements on operators set out for permitted
activities, or in consent conditions

b. observer coverage of activities, if required by regulations or a consent

€. inspections

22



d. audit of operations, including independent evaluation.

Enforcement orders

152.

153.

154.

1565.

| propose that the Environment Court may issue enforcement orders in the event of
non-compliance with the legislation. Examples of circumstances where an
enforcement order could be issued include non-compliance with the requirements
of permitted activity, or non-compliance with consent conditions.

The enforcement orders could:
a. require a person to cease, or prohibit a person from commencing, an activity
b. require actions fo ensure compliance with the legislation.

| propose that any person may apply, using prescribed forms, to the Environment
Court for an enforcement order.

Non-compliance with legislation also may trigger review and/or cancellation of a
consent.

Offence provisions

156.

157.

158.

| propose that the legislation contain offence provisions to address non-compliance
with consents or regulations.

| propose offences under the legislation can include the contravention, or
permitting contravention, of:

the regulations

the requirement to hold a consent

a consent condition

provisions in an enforcement notice

the requirement to notify the EPA of an activity to which the legislation appiies
the requirement to produce a document on request of the EPA

@ m 0 oo T p

the requirement to not wilfully obstruct, hinder, resist or deceive any person in
the execution of any powers conferred on that person by or under the
legislation. -

| propose that the legislation establish scaled penalties for different categories of
offence. | propose that maximum statutory penalties be aligned with those under
the Resource Management Act 1991 and Maritime Transport Act 1994.

Part H: Miscellaneous Provisions

Cosft recovery

159.

160.

As most activities carried out in the EEZ and ECS have predominantly private
(rather than public) benefits, there is no justification for full government funding of
the consent application process or associated monitoring costs.

| intend that the costs to be recovered may include, in part or whole:

a. the processing of a consent application

~ b. administering and monitoring the consent once granted

c. any other costs related o consent conditions
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d. monitoring permitted activities, where this is provided for in the relevant
regulation.

161. | propose that the Iegislatioh set out a general power for cost recovery.

162. | propose the following principles for cost recovery should be applied to the
legislation:

a. equity: funding generally should be sourced from the beneficiary of a service
b. efficiency: costs should be allocated for maximum benefit and minimum cost
c. justifiability: costs should relate to actual and reasonable costs

d. transparency: costs recovered should relate to the period for which a service is
provided.

163. | propose that the calculation of these costs will also include the cost of any
associated overheads. This will allow recovery of the fuII cost to government of
providing a service.

Compliance costs

164. An indicative range for recoverable costs to operators (as set out in paragraphs
1569-163) is generally between $40,000 to $200,000 per proposal, but up fo
$500,000 for a high end, complicated and controversial proposal. In addition to
these recoverable costs, operators may face the following costs in complying with
the proposed legislation:

a. costs of preparing a consent application (including impact assessment
statement)

b. costs associated with avoiding, remedying and mitigating adverse effects
c. costs of appeals (if any).

165. An indicative range for these costs starts at approximately $50,000 for an impact
assessment statement as part of a consent application for a small scale project.
Compliance costs for large-scale projects with a high degree of public interest may
start at around $300,000 per consent. Additionally, marginal costs for many
operators are likely to be low, as most of the costs are associated with preparing
impact assessment statements, which many operators already do on a voluntary
basis.

166. As noted in paragraph 24, the proposal for EEZ and ECS legislation made under
the previous government has been reworked fo reflect the greater emphasis on
economic development opportunities and minimising compliance costs.
Compliance costs have been reduced through:

a. limiting appeal rights (see Part F)

b. having the EPA as decision-maker on consent decisions, rather than the
previously proposed EEZ Commissioner (see paragraphs 64-66)

c. placing a greater emphasis on development in the purpose and principles of
the legislation.
Biosecurity

167. Proposed amendments to the Biosecurity Act 1993 (contained in the Biosecurity
Law Reform Bill) will extend its jurisdiction to the EEZ. | consider it appropriate that
biosecurity issues be dealt with under the Biosecurity Act 1993 so as to promote a
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168.

seamless approach between the EEZ and territorial sea, and not duplicate
biosecurity expertise in another agency.

| also propose amendments to the Biosecurity Act 1993 to provide for a temporary
exemption from consent requirements for biosecurity activities in an emergency
situation in the EEZ.

Other consequential amendments

169.

The statutes to be amended are likely to include:

a. the Environment Act 1986 — to take into account the new functions under the
proposed legisiation

b. the Fisheries Act 1996 and the Maritime Transport Act 1994 — to allow for
better management of the cumulative effects on the environment of all
activities, and achieve better alignment across statutes

c. the Resource Management Act 1991 — to allow for cross-boundary consent
processes for activities that require both consent to operate in the EEZ and
resource consent

d. the Biosecurity Act 1993, as noted in paragraph 168 above.

Part I: Commencement and Transitional Provisions

170.

171.

172.

173.

174.

| propose that the legislation come into force through Order in Council when the
first complete set of regulations has been developed, otherwise there will be a
period with no regulations against which to assess activities.

Transitional provisions will need to address activities existing at the time when the
legislation comes into force.

| propose that where an activity exists at the time the legislation comes into force,
and to which the legislation shall apply:

a. the person undertaking the activity must notify the EPA of the activity within 6
months of this legislation coming into force

b. the EPA will issue to the person a transitional consent that will make the activity
‘lawful’ for the duration of the transitional consent

c. on assessing the effects of the activity the EPA may require the person to make
an application for a consent, including an impact assessment statement, within
a sfipulated time.

There will also be discretion to make a decision on a transitional consent through
an administrative non-notified process, if the effects of the activity are considered
minor.

| propose that the transitional provisions will not apply fo the operation of existing
oil and gas production installations and associated infrastructure, such as
pipelines, in the EEZ. As these installations are already operational, it is impractical
to do a retrospective impact assessment on the location and construction of an
existing installation. The environmental effects of their ongoing operations are
covered by the Maritime Transport Act 1994 with respect to discharges. However,
the transitional provisions will apply if decommissioning is proposed or there are
changes to aspects of the operation of the installation which have an
environmental impact covered by the EEZ and ECS legislation.
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175. There is a high probability that some activities may occur in the EEZ before this

regime has fully taken effect. | propose that the Minister of Energy and Resources
and I, in consultation with other relevant Ministers, report back to Cabinet by the
end of July 2011 with a proposal to address the potential environmental impacts of
activities, particularly oil and gas activities, in the EEZ and ECS that occur before
the legislation and a complete set of regulations come into force.

Part J: Application to Defence Activities

176. | propose the legislation does not apply to defence activities, as defence activities

in the EEZ and ECS have a low environmental risk and foreign defence assets
have sovereign immunity.

Next Steps

177.

178.

| propose that drafting instructions be issued to the Parliamentary Counsel Office
for drafting of a bil.

| propose that the Minister for the Environment, in consultation with any Ministers
with a portfolio interest in a matter, be given power to approve any further technical
matters as may be required to be included in a bill to ensure legislation accurately
reflects the policy intent of this proposal.

Consultation

179.

180.

181.

This paper has been developed in consultation with the following agencies:
Department of Conservation, Ministry of Fisheries, Ministry of Transport, Maritime
New Zealand, Ministry of Economic Development, Te Puni Kokiri, Ministry of
Foreign Affairs and Trade, Ministry of Justice, Ministry of Agricuiture and Forestry,
State Services Commission, Treasury, Ministry of Defence, Department of Internal
Affairs, New Zealand Customs Service, Land Information New Zealand, Ministry
for Culture and Heritage, Ministry of Science and Innovation.

The Department of Prime Minister and Cabinet has been informed of the proposals
in this paper.

Treasury supports an environmental management regime for 'new activities’ but is
concerned whether the regulatory costs of the proposed solution are proportionate
to the problem at hand. The Treasury therefore recommends that consultation with
stakeholders on the proposed solution needs to happen - different from the
consuitation dating back to 2007 on the high-level legislative options. Reasons
include:

a. Administrative costs — there are gaps in the current impact assessment;
particularly around costs and time. The administrative cost to operators per
consent application is estimated to be between $340,000 and $1,170,000. For
successful applications there will also be subseguent compliance and
monitoring costs.

b. Allocation mechanisms — the proposed regime may not result in getting the
greatest benefit of the EEZ because where there are competing parties for the
resource or it is reaching sustainable limits, it gives preferential treatment to
incumbent activities and otherwise relies on a first-in-first-served allocation
mechanism.
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Financial Implications

182.

183.

184.

Costs associated with consents will be cost-recoverable (see paragraphs 159-
163). Any additional funding for these functions will be reprioritised from existing
baselines, with no net impact on the operating balance or debt. An indicative cost
for the proposed new functions of the EPA could be approximately $250, 000 per
annum in baseline costs, based on up to three FTEs. This will be dependent on the
level of activity, and costs could be lower.

The costs to the Ministry for the Environment in déveloping regulations under the
legislation will be part of the Ministry’s baseline policy function.

| propose giving financial delegation to the Minister for the Environment and
Minister of Finance to approve any appropriation changes necessary once the
legislation is passed.

Human Rights

185.

The Ministry for the Environment will work with the Ministry of Justice during the
drafting of legislation to consider consistency of the proposals with the Human
Rights Act 1993 and the Bill of Rights Act 1990. :

Legislative Implications

186.

187.

188.

It is my intention to have this legislation and an initial set of regulations in place by
the end of the year. The proposal is currently Category 4 on the 2011 legislative
programme, meaning it will be referred to select commitiee within the year. This
paper proposes raising the priority to Category 2, meaning it must be passed within
the year.

| propose that the legislation should bind the Crown. if the legislation is to be
effective in regulating environmental effects, and effects on existing interests, it
needs to apply to the Crown in the same way as any other party.

The implications for government departments of the legislation binding the Crown
will be that a small number of government activities may be required to apply for a
consent, and pay the costs of processing and monitoring any consent Any
additional costs to the Crown are unlikely to be significant.

Regulatory Impact Analysis

189.

190.

191.

The Regulatory impact Analysis (RIA) requirements apply to the proposal in this
paper and a Regulatory Impact Statement (RIS) has been prepared and is
attached.

The Regulatory Impact Analysis Team (RIAT) has reviewed the RIS prepared by
the Ministry for the Environment and associated supporting material, and considers
that, given the decisions being taken are on the reguiatory framework fo be
adopted, the information and analysis summarised in the RIS partially meets the
quality assurance criteria.

Although the RIS provides estimates of the range of costs of the preferred
regulatory framework, it is not yet known which specific activities will require
consents. Therefore it is not possible to determine if the preferred option is a
proportionate response to the problem, due to uncertainty around incidence of
regulatory costs.
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192. The consultation undertaken in 2007 predates the global financial crisis of 2008-09

and the Canterbury earthquakes of 2010-11, which have had major impacts on
businesses and the economy and may have changed investors’ attitudes to
regulatory risks and costs,

Consistency with Government Statement on Regulation'

193. | have considered the analysis and advice of my officials, as summarised in the

attached Regulatory Impact Statement and | am satisfied that, aside from the risks,
uncertainties and caveats already noted in this Cabinet paper, the regulatory
proposals recommended in this paper:

a. are required in the public interest

~ b. will deliver the highest net benefits of the practical options available

c. are consistent with our commitments in the Government statement “Better
Regulation, Less Regulation”.

Publicity

194.

| propose to publicly signal the intention to develop EEZ and ECS environmental
effects legislation and outline key features of the proposals.

195. | also propose to release this paper and associated Cabinet decisions following
public announcements and subject to consideration of any information that would
be withheld if the information had been requested under the Official Information Act
1982.

Recommendations

196. The Minister for the Environment recommends that the Committee:

Previous consideration

1

note that in June 2008 Cabinet approved the policy for drafting of the Exclusive
Economic Zone and extended continental shelf (EEZ and ECS) environmental
effects legislation [CAB Min (08) 23/7] and further policy decisions were made in
August 2008 [CAB Min (08) 30/3A]

note that drafting of the legislation was not completed before the 2008 general
election and that the bill was not introduced to Parliament

rescind all decisions made in CAB Min (08) 23/7 and CAB Min (08) 30/3A

agree to proceed with the EEZ and ECS environmental effects legislation proposed
in 2008 while making changes to the policy to reflect the priorities of this
government

note that the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Bill is Category 4 in the 2011 legislation programme, meaning that it is to
be referred to a select committee this year

Purpose and principles of legislation

6

agree that the purpose of the legislation will:

6.1  be to manage the adverse environmental effects of activities in the EEZ and
ECS
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10

11

12

13

6.2 be achieved by balancing the adverse effects of the activities with the
benefits activities provide

agree that, in addition to applying to the EEZ, the legislation shall apply to the ECS
to the extent possible under United Nations Convention on the Law of the Sea
(UNCLOS)

agree that decision-makers under the legislation are to act consistently with
international obligations, and to take into account the rights and duties of other
states, for example in relation to international cables and pipelines and marine
scientific research

agree that the legislation establish an over-arching jurisdiction over environmental
effects of activities in the EEZ and ECS, from which effects managed under
existing legislation are excluded, including:

9.1 the Fisheries Act 1996

9.2 the Maritime Transport Act 1994

9.3 the Marine Mammals Protection Act 1978
9.4  the Wildlife Act 1953

9.5 the Biosecurity Act 1993 (the Biosecurity Law Reform Bill currently before
select committee provides for the management of biosecurity risks in the
EEZ)

96 the allocation provisions of the Crown Minerals Act 1991 and Continental
Shelf Act 1964

agree that those activities that fall within the scope of the new legislation will not be
exempted from the provisions of any other relevant legislation

agree that the legislation set out an obligation for adverse environmental effects to
be avoided, remedied, or mitigated

agree that in addition to the purpose of the legislation and the obligation to avoid,
remedy, or mitigate adverse effects, the principal considerations for decision-
makers will include: -

12.1 the present and future economic wellbeing of New Zealand
12.2 effects on the health and safety of people
12.3 protecting existing uses, interests and values

12.4 safeguarding the biologica! diversity and integrity of marine species and
ecosystems and processes, protecting rare and vulnerable ecosystems as
well as the habitat of depleted, threatened or endangered species

12.5 managing the cumulative effects of all activities on the receiving
environment

12.6 the efficient use and development of natural and physical resources

12.7 improving information and knowledge of the marine environment, including
the effects of human activity on the marine environment

note the legislation will recognise and respect the Crown’s responsibility to give
effect to the principles of the Treaty of Waitangi through the provisions referred to
in recommendation 22, 23, 26 and 56
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14 agree that nothing in the proposed legislation limit or otherwise affect the Marine
and Coastal Area (Takutai Moana) Act 2011
15 agree that decision-makers under the proposed legislation must:
15.1 take into account the best available information
15.2 consider any uncertainty or insufficiency in the information available
15.3 exercise caution when information is uncertain or insufficient
16 agree that the legislation enable decision-makers to take an adaptive management
approach
17  agree that persons whose activities are subject to this legislation, are responsible
for their actions, and have a general duty under the legislation to:
17.1  provide ftraining and supervision to employees in order to maintain
compliance with the legisiation
17.2 provide sufficient resources to ensure compliance with the legisiation,
including establishing and following appropriate management systems
Governance
18 agree that the Minister for the Environment;
18.1 be responsible for the legislation and the development of regulations under
the legislation :
18.2 will not be able to direct the EPA in relation to specific consent applications
and decisions
19 agree that the Ministry for the Environment be the administering agency for the
legislation, with the following functions and duties:
19.1  providing policy advice on the proposed legislation, including monitoring its:
effectiveness and advising of any amendments
19.2 developing regulations in consultation with other agencies
20 agree that the Environmental Protection Authority (EPA) will have functions under
the legislation including:
20.1  making decisions on applications for consents
20.2 monitoring operations and compliance with the legislation
20.3 enforcement of the legislation
204 collecting'and managing access to information on the EEZ and ECS
20.5 promoting awareness of the requirements of the legislation
21 agree that the EPA have the standard ability of a Crown Entity to delegate its
functions and powers under the proposed legislation
22 agree that the EPA Maori Advisory Committee be able to provide advice and
- assistance on matters relating to policy, process, and decisions under the
proposed legisiation
23 note that the Maori Advisory Committee wouid not be a substitute for consultation

with individual iwi who choose to be involved in the development of regulations,
and in the consenting process
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Aligning decision-making and managing cumulative effects

24

25

26

27

28

29

agree that the legislation will manage the cumulative environmental effects of all
activities in the EEZ and ECS by:

24.1 requiring decision-makers to consider the cumulative effects of all activities
on the receiving environment at the regulation and consenting level

242 managing the situation where individual permitted activities may have
minimal effects, but could collectively have a significant environmental
impact

agree that when developing regulations the Minister for the Environment's
considerations will include any relevant:

25.1 sustainability measures, regulations and fisheries plans under the Fisheries
Act 1996

25.2 rules under the Maritime Transport Act 1994

- 253 policy and planning instruments made under the Resource Management

Act 1991
254 Treaty of Waitangi settlements

255 customary rights or interests granted under the Marine and Coastal Area
(Takutai Moana) Act 2011

256 international obligations
25.7 industry best practice

agree that when making decisions under the legislation the EPA’s considerations
will include any relevant:

26.1 sustainability measures, reguilations and fisheries plans under the Fisheries
Act 1996

26.2 rules under the Maritime Transport Act 1994

26.3 policy or planning instruments made under the Resource Management Act
1991

26.4 Treaty of Waitangi settlements

26.5 customary rights or interests granted under the Marine and Coastal Area
(Takutai Moana) Act 2011

26.6 international obligations
26.7 industry best practice

agree that the Minister of Fisheries, when setting sustainability measures,
regulations or fisheries plans shall consider any relevant provisions under the
proposed legislation and regulations

agree that the Maritime Transport Act 1994 be amended to ensure the responsible
Minister or Director of Maritime New Zealand when creating rules shall consider
any relevant provisions under the proposed legislation and regulations

agree that decision-makers under the Resource Management Act 1991 be
required to consider any relevant provisions under the proposed legislation and
regulations '
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Regulations

30

31
32

33

34

35

36

37

38

agree that regufations may be made to achieve the purpose and principles of the
legislation and that those regulations may be developed on the recommendation of
the Minister for the Environment

agree that regulations may be developed for any or all parts of the EEZ and ECS
note that any regulations made over the extended continental shelf will need to:

32.1 reflect New Zealand’s sovereign rights, which apply only to the resources of
the seabed and subsoil

32.2 meet the obligation under Atticle 82 of UNCLOS to make payments to the
International Seabed Authority in respect of production from the extended
continental shelf

agree that the legislation provide for regulations for various matters which may
include:

33.1 qualitative or quantitative standards

33.2 standards for any discharge or the ambient environment

33.3 methods for classifying a natural or physical resource

33.4 methods, processes, or technology to implement standards
33.5 exemptions from standards

33.6 ftransitional provisions for standards, methods, or requirements

agree that regulations may identify areas requiring specific controls, for reasoné
that may include:

34.1 they are important or vulnerable due to their biophysical characteristics
34.2 they are important in relation to specific uses
34.3 they would benefit from aligning regulation across different laws

344 they could support the concentration of activities through less stringent
regulations or standards

345 they have botential for conflict between different activities
34.6 they face cumulative environmental pressures from different activities.

agree that the regulations be able to incorporate documents or standards by
reference

agree that regulations categorise activities based on their effects as either
permitted, discretionary or prohibited

agree that regulations set standards with which an activity must comply to be
permitted or discretionary

agree that permitted activities be allowed without a consent so long as:
38.1 the effects of the activity are below the thresholds set in regulations

38.2 the performance of the activity complies with any standards defined in the
regulations
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39

40

41

42

43
44

45

46

47

48

agree that persons undertaking permitted activities will be required to notify their
activities to the EPA, which will enable assessment of compliance with the
legislation, and assessment of the cumulative effects of multiple activities

agree that regulations may require persons undertaking permitted or discretionary
activities to maintain accurate records and to provide these records to the EPA

agree that discretionary status means an activity requires a consent, the granting
of which is at the discretion of the EPA

agree that the regulations define effects or activities as discretionary:
42.1 on the basis of the actual or potential environmental effects of an activity
422 where necessary to manage the cumulative effects of activities

42.3 where the activity would, or is likely to, have a significant adverse effect on
other defined interests that must be considered in the consenting process

agree that prohibited activities cannot be consented

agree that activities or effects will be discretionary if they are not othenmise
categorised in regulations as permittéd, discretionary, or prohibited

agree that the legislation or regulations provide specifically for activities with
special status under international law such as international cables and pipelines,
and marine scientific research

agree that regulations may be made that have the effect of closing an area to
activities covered by this legislation, if doing so is required to meet the purpose and
principles of the legislation

agree that the Minister for the Environment publicly notify the intent to develop
regulations

agree that when developing regulations, a process will be established that gives
adequate time and opportunity to seek comment from the public, iwi, relevant
persons, organisations, departments and Ministers

Consents

49

50

51

52

53

note that only discretionary activities will require consent (see recommendations
38-43)

agree that an application for a consent must describe all aspects of the proposal,
and identify effects of the proposal on the environment and other interests, through
an impact assessment statement

agree that the legislation or regulations specify matters that must be included in the
application

agree that the content of the impact assessment statement may be scaled to the
size and significance of the effects that the activity may have on the environment
and other interests

agree that the impact assessment statement must be sufficient to enable
consideration of:

53.1 the actual and potential effects on the environment
53.2 the actual and potential effects on other interests

53.3 any consultation undertaken
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54

55

56

57
58

59

60

61

62

63

64
65

53.4 any alternative locations or methods for undertaking the activity to help
avoid, remedy or mitigate any significant adverse effects

agree that the EPA be able to decline applications that are deemed incomplete, or
to ask for further information from the applicant

agree that the EPA may:

55.1 seek independent audit of the impact assessment statement for peer review
and to determine if it contains sufficient information

25.2 commission any independent advice considered necessary to fulfil its
responsibilities under the legislation

agree that all consent applications be publicly notified, and notice given directly to
agencies, iwi and other persons that the EPA considers will have an interest in the
application

agree that submissions on a consent application may be made by any person

agree that when making a decision on an application for consent, the EPA must
determine whether there will be a significant adverse effect on recognised “interest
holders™

agree that in considering an application for consent, the EPA will recognise
“interest holders” as those that appear to the EPA likely to be affected by the
proposal

agree when determining whether adverse effects on recognised interests are
significant, the matters to be considered may include:

60.1 international obligations
60.2 the effects of the proposed activity on the recognised interest

60.3 the area that the proposed activity would have in common with the
recognised interest

60.4 the degree to which both the proposed activity and recognised interests
must be carried out to the exclusion of other activities

60.5 whether the recognised interest can be exercised only in a particular area

agree that the EPA not consider the effects on a recognised interest if the interest
holder gives written approval for the proposed activity

agree that the EPA may request an applicant to meet with submitters, or request
they enter into mediation, for the purpose of resolving the issues

agree that hearings will be held if the applicant or any submitier requests one to
present their application or submission, and give evidence in support

agree that the EPA can decide.to hold a hearing
agree that when making a decision the EPA must consider matters including:
65.1 any submissions on the application

65.2 the actual and potential environmental effects of the proposed activity,
including cumulative effects and effects that may extend into the territorial
sea oron land

65.3 existing recognised interests likely to be affected, including interests in the
territorial sea or on land
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66

67

68

69

70

71

72

73

74

65.4 any decisions relating to the area or resource that are made under any
other relevant legislation

65.5 proposals to avoid, remedy or mitigate any adverse effects

agree that when making a consent decision the EPA must keep a record of the
reasons for the decision, and the conclusions regarding the issues raised in
submissions

agree that when making a decision the EPA must not consider trade competition
issues

agree that the EPA will not consider the effects on climate change of discharging
greenhouse gases

agree that the EPA can either approve the consent in whole or in part, and with or
without conditions; or decline the consent

agree that the legislation will specify timeframes for all stages of the consenting
process binding on both the decision-maker and the applicant

note that activities at the interface of the EEZ and the territorial sea may require
both a consent under this legislation and a resource consent under the Resource
Management Act 1991 (referred to as cross-boundary consents)

agree that the legislation establish a single process for cross-boundary consent
applications whereby:

72.1 the applicant is required to prepare a single consent application covering
both the resource consent and the EEZ or ECS consent

72.2 the EPA and relevant resource consent authority will jointly:
72.2.1 publicly notify the application
72.2.2 receive submissions
72.2.3 hold hearings (if applicable)
72.2.4 make decisions on applications

72.3 if approved, a separate resource consent and EEZ or ECS consent will be
issued by each relevant authority in accordance with each statute

agree that if cross-boundary proposals are considered nationally significant under
the Resource Management Act 1991:

73.1 if a board of inquiry is the decision-maker for a resource consent, the EPA
be able to delegate its EEZ and ECS decision-making functions to a
committee made up of the same members as the board of inguiry

73.2 if the Environment Court is the decision-maker for a resource consent, it be-
able to decide the EEZ and ECS consent

73.3 the EPA may retain its administrative functions under the Resource
- Management Act 1991

73.4 the EPA may also be appointed as advisor to the board of inquiry or
Environment Court on the EEZ application

agree that activities requiring cross-boundary consents will need to comply with the
relevant requirements under each statute
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75

76

77

78

79

80

81

82

83

84

85

agree that for cross-boundary consent processes the statutory timeframes in the
Resource Management Act and the proposed legislation be aligned

agree that the EPA be responsible for administrative matters relating to cross-
boundary consent applications, including responsibility for meeting statutory
timeframes

agree that:

77.1 a consent will be a use permission, defined strictly by the nature and
conditions of the consent, and not legal or personal property

77.2 the maximum term of a consent be 35 years

77.3 on expiry of a consent a new consent would be required to continue the
activity

77.4 the duration of a consent should meet the purpo'se and principles of the
legislation, including the adaptive approach to management

77.5 the duration of a consent should take into account the duration of any other
legislative authorisations for the activity

77.6 the legislation set out timeframes for the commencement of a consent at the
completion of the decision-making process, based on those in the Resource
Management Act 1991

agree that the duration of a consent can be reviewed and changed through the
consent review process

agree that consents are transferable if the conditions of the consent remain the
same for the new holder and the location is unchanged

agree that any conditions that are considered appropriate to meet the purpose and
principles of the legislation may be attached to a consent to deflne ongoing

- requirements for the consent to remain valid

agree that consent conditions:

81.1 may relate to end-of-life or emergency considerations such as
decommissioning, liability, and clean-up provisions

81.2 have the ability- to require bonds or insurance to be taken for these
purposes

agree that the EPA may review a consent where adverse effects have arisen that
were not anticipated at the time of the decision, or where new information is

. available that would have materially influenced the decision on the consent had it

been available at the time

agree that consents also may be reviewed in the event of non-compliance with
consent conditions

agree that the holder of a consent can apply for changes to the conditions of
consent

agree that:

85.1 the conditions of a consent may be modified after review , or the consent
may be cancelied

85.2 the process for revieWing and modifying consents shall be modelled on the
full consent process and the EPA will be the final decision-maker
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85.3 there will be discretion to use a non-notified process, without the
requirement for hearings, when making minor modifications to consents

86 agree that a consent may be cancelled only in the following circumstances:
86.1 no material efforts have been made to exercise the consent in five
consecutive years
86.2 review of the consent reveals information that, if known, would have
resulted in the consent not originally being granted, and cannot be
addressed through modification of consent conditions
86.3 repeated non-compliance with conditions of consent
Appeals
87 agree that there be appeal rights to the High Court on points of law against:
87.1 the decision to grant or decline a consent
87.2 the conditions placed on a consent
87.3 any decision to review or cancel a consent
88 agree that appeals in relation fo consents may be lodged only by applicants for
consent or submitters
89 agree that the legislation create a new jurisdiction for the Environment Court to
have powers necessary for issuing enforcement orders and convicting for offences
90 agree that persons may appeal to the High Court on the merits and on points of

law against enforcement orders and conviction for offences under the proposed
legislation '

Monitoring, Enforcement and Offences

M

92

93

94

agree to a wide range of monitoring options which can include:

91.1 information reporting requirements for activities, including self-monitoring
91.2 observer coverage

91.3 inspections

914 -audit of operations, including independent evaluation

agree that methods for dealing with non-compliance with the legislation may
include:

92.1 enforcement orders
92.2 offence provisions
92.3 review and modification or cancellation of consent
agree that enforcement orders could:

93.1 require a person to cease, or prohibit a person from commencing, an
activity

93.2 require actions to ensure compliance with the tegislation

agree that any person may apply to the Environment Court for an enforcement
order
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95

06

97

98

agree that the legislation contain offence provisions that set out the categories of
offence and maximum penalties

agree that offences under the Iegislation may include contravention of, or
permitting the contravention of:

96.1 regulations

96.2 the requirement to hold a consent
96.3 a consent condition

96.4 an enforcement notice

96.5 the requirement fo notify the EPA of an activity to which the legislation
applies

96.6 the requirement to produce a document on request of the EPA

96.7 the requirement to not wilfully obstruct, hinder, resist or deceive any person

in the execution of any powers conferred on that person by or under the
proposed legislation

agree that that the legislation establish scaled penalties for different categories of
offence

agree that the maximum statutory penalties be aligned with those under the
Maritime Transport Act 1994 and Resource Management Act 1991

Cosf recovery

99
100

101

102

agree that the legislation set out the power for the EPA to cost recover

agree that the costs to be recovered in part or whole, may include:

100.1 the processing of a consent application

100.2 administering and monitoring the consent once granted

100.3 any other costs related to consent conditions

100.4 monitoring permitfed activities, where this is provided for in the regulations

agree that the principles of equity, efficiency, justifiability, and transparency should
be applied for cost recovery under the proposed legislation

agree that that the calculation of these costs will also include the cost of any
associated overheads

Consequential amendments

103

104

105

agree that if necessary the Environment Act 1986 be amended to take account of
the proposed legislation

agree that if necessary the Fisheries Act 1996 and the Maritime Transport Act
1994 be amended to allow for better management of the cumulative effects on the
environment of all activities in the EEZ, and achieve better alignment across
statutes

agree that if necessary the Resource Management Act 1991 be amended to give
effect to a single cross-boundary consent process
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106 agree that the Biosecurity Act 1993 be amended to provide for a temporary
exemption from consent requirements for biosecurity activities in an emergency
situation in the EEZ

Commencement and transitional provisions

107 agree that the legislation come into force through Order in Council when the first
complete set of regulations has been developed

108 agree that when the legislation comes into force persons carrying out pre-existing
activities shall: ‘

108.1 notify the EPA of the activity within 6 months of this legislation coming into
force

108.2 be issued with a transitional consent from the EPA that will make the activity
lawful for the duration of the transitional consent

108.3 apply for a consent within a stipulated time, where the EPA has determined
this to be necessary after assessing the effects of the activity (if the effects
of the activity are considered minor a consent will not be necessary)

109 agree that the transitional provisions will not apply to the operation of existing oil
and gas production installations and associated infrastructure, such as pipelines, in
the EEZ

110 agree that there will be discretion to make a decision on a transitional consent
through a non-notified process

111 invite the Minister for the Environment and the Minister of Energy and Resources,
in consultation with other relevant Ministers, to report back to Cabinet by the end of
July 2011 with a proposal to address the potential environmental impacts of
activities, including oil and gas activities, in the EEZ and ECS that occur before the
legislation and a complete set of regulations come into force

Application to defence activities
112 agree that the proposed legislation shall not apply to defence activities
Financial implications

113 note that the EPA’s costs associated with consents will be recoverable (see
recommendations 99-102), and any additional funding for these functions will be
reprioritised from existing baselines, with no net impact on the operating balance or
debt :

114 note the costs for the Ministry for the Environment in developing regulations under
the EEZ legislation will be part of the Ministry’s baseline policy function

115 agree that the Minister for the Environment and Minister of Finance be given
financial delegation to approve any appropriation changes necessary once the
legislation is passed

Legislative Implications

116 agree that the legislation should apply to the Crown

117 agree that the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Bill be raised to Category 2, meaning that it must be passed within the
year

39



Next steps

118

119

120

121

122

123

note that the Minister for the Environment will publicly signal the intention to
develop the legislation and outline key features of the proposal

note that the Minister for the Environment intends to release this paper and
associated Cabinet decisions, subject to consideration of any information that
would be withheld if the information had been requested under the Official
Information Act 1982

note that officials are investigating transferring from Maritime New Zealand to the
EPA the management of discharges in the EEZ and ECS (but not oil spill planning
and response)

agree that the Parliamentary Counsel Office be issued drafting instructed to
implement the proposals set out in these recommendations

agree that the Minister for the Environment, in consultation with interested
Ministers, be given power to approve further technical matters as required in a bill
to be submitted for approval to the Cabinet Legislation Committee

invite the Minister for the Environment to report back to the Cabinet Legislation
Committee before November with a draft bill for introduction to the House

/
v

on Dr Nick Smith
Minister for the Environment

Iy Y
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Appendix 1: Map of New Zealand’s Exclusive Economic Zone and

extended continental shelf

+FIGURE 11.1:
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