In Confidence

Office of the Minister for

Chair, Cabinet Environment, Energy and Climate Committee

Comprehensive review of the resource management system: confi he
scope and terms of reference

Proposal %
1. This paper seeks agreement to the final scope and ter f rence for a

comprehensive review of the resource management system.

Background

review of the resource
-MIN-0036 refers].

hensive review of the Resource
atial planning across the RMA, Local
gement Act 2003 (LTMA).

alise the scope and terms of reference for

2. On 1 July 2019, Cabinet agreed to undertake a compr
management system, led by an expert advisory gro

3. Cabinet noted that my preferred scope is a
Management Act 1991 (RMA), including work
Government Act 2002 (LGA) and Land Transport

4. Cabinet agreed that | would report back to
the review following initial consultati :

e my preferred review scope with eted group of stakeholders

¢ the scope of spatial planning re relevant Ministers.

o

| launched the comprehensive \tev
reference for consultatiofy.

on 24 July 2019 and released a draft terms of

6. Cabinet has also con
Management Review
preferred scope [C

appointment of the Chair and members of the Resource
Panel), and agreed that they start working based on my
-0442 refers].’

Scope of the revi

7. Following the

s

. -Som es were raised through consultation that | consider should not be addressed by
@ eview, or overlap with other government programmes. These include extending the
gbpe to cover a wider range of legislation, looking at fundamental institutional reform of
government, addressing Maori rights and interests in freshwater allocation,? and

broader constitutional questions relating to the Treaty of Waitangi.

ation agreed to by Cabinet, | intend to keep the review aligned with
ope. While there was little support for narrowing the scope, several
sidered my preferred scope to be ambitious in the time available.

' The Panel consists of the Hon Tony Randerson QC (Chair), Rachel Brooking, Dean Kimpton, Amelia Linzey,
Raewyn Peart MNZM, Kevin Prime MBE ONZM.

? Issues relating to Maori rights and interests in freshwater are being progressed under the Essential Freshwater —
Healthy Water, Fairly Allocated work programme in line with the A New Approach to the Crown/M&ori Relationship
for Freshwater agreed by Cabinet in July 2018 [ENV-18-MIN-0032 refers].
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9. | have agreed with Urban Growth Agenda (UGA) Ministers that work on spatial planning
will take a broad approach considering the full range of benefits for urban and non-urban
areas. Spatial planning should consider the ‘making room for growth’ narrative
underpinning the UGA, facilitating an abundance of development opportunities in our
fastest growing urban centres. Spatial planning should also promote low-emissions urban
form and protection for greenbelts, water catchments, and food production areas.

10. The Waitangi Tribunal released the findings of their Wai 2358 Freshwater and

Geothermal Resources inquiry stage 2 report during the period | was consultinghen the
scope of the review. This report will be provided to the Panel for their considera Wihile
the Wai 2358 report makes specific RMA recommendations that clearly fall y
preferred scope, some of the recommendations will be more appropriatel idered in

the context of the next phase of freshwater policy reform.
Feedback on key issues the review should address

11. Cabinet invited Ministers to write to me with any specific issues relgxa eir portfolios
: part of the review

art 2 of the RMA and
influence climate change
and coordinate decision

12. Issues raised by Ministers included strengthening provisi
adding new matters, enabling the system to more @i

clarifying central and local government roles in th

13. | have also agreed with the Minister of FisherieSithat coastal occupation charging will be
considered in the review. Officials will report bac relevant Ministers in late 2019 on
whether open ocean aquaculture issues should also be included.

14. Feedback from Maori was clear tha needs to recognise the importance of the
resource management system in deliveking positive outcomes for iwi, hapd and whanau.
Among the key objectives for Maog ensuring that the system better reflects the Maori
world view, upholding current RM viSions relating to Maori interests and the Treaty of
Waitangi, and enabling Maori greater role in resource management decision

making.

L 4
15. Maori also want the rgyi address shortcomings with implementation of the current
system. This includes ressing barriers to the use of joint management agreements
and transfers of powgfca and funding constraints on Maori engaging in the system,
and how local govetnment is required to take Maori interests into account when making
decisions.

16. Stakeholders hi d a number of key issues for the review to examine including
clarifying legi interfaces, improving implementation and practice, addressing
capabilit

18. The final terms of reference for the Panel are attached as Appendix 2.

19. The final terms of reference incorporate feedback received through consultation, including
by:

6bygfenzgm 2019-11-12 14:22:36



e clarifying the aim of the review is “to improve environmental outcomes and better
enable urban and other development within environmental limits” (clause 5 of the terms
of reference)

¢ confirming the Panel can identify wider alignment issues within the resource
management system, and other issues that fall outside of the scope or timeframe of the
review, in their final report (clause 12)

e clarifying that, like existing Treaty settlements, existing orders made under Marine
and Coastal Area (Takutai Moana) Act 2011 are out of scope except insofar W a
new resource management system will provide for them (clause 20)

¢ requiring the Panel's recommendations to be consistent with the principl eaty
of Waitangi (clause 35)

¢ confirming that officials, and not the Panel, will consider comple asures to

support the transition to a new system and address culture, ca d capability
(clause 45).

20. Appendix 1 of the terms of reference lists key issues the revie address. This list

does not reflect all of the matters raised through cons . ressing remaining
issues will need to take place in the subsequent phage(s) oliecy development to give
effect to the Panel’'s recommendations. 3\

Engagement with Maori

21. Cabinet agreed to confirm the Panel's engagement oach with Maori following initial
consultation. My officials and | have consulted an-Maori groups, run regional hui
around the country, and received written feédback directly from iwi and hapa.

22. Feedback from Maori was clear th to be involved throughout the review, and

for Maori insights to influence all asp o] igning a new system. Some wish to be
involved at a hapld as well as a jwi There was criticism of the lack of external
engagement prior to previous Ca isions about the scope of the review, insufficient
Maori representation on the P e restricted time and capacity Maori will have to
engage meaningfully with the iew. Some iwi and hapli declined to provide specific
comments on review scop. asis that any future system should be collaboratively

designed with Maori f t utset.

23. To ensure that the ieWisy well aligned with the Government’s objectives for Maori
Crown relations | pr@n engagement approach that reflects:

e the nee nel to engage with Maori and inform itself of Maori interests in
order p its recommendations. This will be assisted by a supporting
referenc up dedicated to Maori issues. This will have a broad range of
perspeetives represented. It will be mainly Maori in membership, but will have two

on-Maori members experienced in these issues

%foact that the Panel’s report will not in itself result in legislative changes and will

beyollowed by further opportunities for engagement, collaboration and co-design
in line with Cabinet's agreed Guidelines for Engaging with Maori [CAB-18-MIN-
0456 refers]. By the time of this engagement, Ministers will have had an
opportunity to consider the implications of the WAI 2358 report, which address
several key issues for Maori under the RMA.

24. This review and the process of developing a new system should also build upon current
RMA provisions relating to Maori and recent progress made through Treaty settlements.
Ultimately the review should help improve Maori wellbeing and provide tangible cultural
and environmental outcomes for Maori.
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25. During its review, officials at the Ministry for the Environment will support the Panel to
engage with national level Maori organisations and with iwi (and hapi who attend) directly
through regional hui, to clarify the issues in the system and test high level
recommendations that will be reflected in the Panel’s report.®

26. | recommend the Government reaffirms its commitment to a broad, open process of public
consultation following Cabinet consideration of the Panel's proposals. Officials should
also be tasked with looking for opportunities to collaboratively refine policy options with
Maori where appropriate. This will provide Maori with greater clarity about how ane,when
they can be involved in the review prior to legislative changes being made.

27. 1 will report to the Cabinet Maori Crown Relations: Te Arawhiti (MCR)
issues for Maori arising from the review before the Panel provides its final re D me, as
required by Cabinet Office circular CO (19) 3 — Better Co-ordination_o
Treaty of Waitangi Issues.

Other matters

28. To supplement the skills of the Panel, reference groups relati Maori, the urban
blished. The Panel can
S/ expertise, as required.
and are not intended to

seek information from these groups, which will includéecone
The groups will not have decision-making responsibifiti
represent views of specific stakeholders or iwi/Maori

29. Cabinet agreed that | would lead discussions wi Cabinet Environment, Energy and
Climate (ENV) Committee at key stages as re progresses, and establish a
Ministerial governance group to oversee the re , once the work of the Panel is
underway [ENV-19-MIN-0036 refers]. | inte
for the review, with regular discussions_on t
Ministers will be invited to these discugsgjo

30. | will ask officials to provide advic eview has addressed matters raised by
Minister’s for Cabinet’s considera gside the Panel’s report.
Next steps

L 4
31. The Panel is now un N has provided me with a draft issues and options paper.
This will be finalised ublicly released following the final decisions sought by this
t f a

paper and used to ck for the Panel to consider in writing their report.

to use ENV to provide ministerial oversight
review as it progresses. Other interested

Consultation

32. The following ag s have been consulted on the proposals in this paper: the Treasury,
and Urban Development, Department of Internal Affairs, Ministry of
ment of Conservation, Te Puni Kokiri, Office for Maori Crown Relations:
Te ; istry for Primary Industries, Land Information New Zealand, Ministry of
r d Heritage, Ministry of Civil Defence and Emergency Management, Ministry of

e, nistry of Health, Ministry of Business, Innovation and Employment, New

land Defence Force, Ministry of Education and Statistics New Zealand. The

rtment of Prime Minister and Cabinet has been informed of the proposals.

33. The following interest groups and stakeholders were given the opportunity to comment on
the scope of the review: the Environmental Defence Society, members of Resource
Reform New Zealand,* Local Government New Zealand, lwi Leaders Group, New

> The Panel also has access to a range of feedback from Maori over recent years through the Government's
freshwater rights and interests and allocation work, various Waitangi Tribunal inquiries, the work of Kahui Wai
Maori, and the nationwide hui held in 2018 organised by the Minister for Maori Crown Relations: Te Arawhiti.
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Zealand Maori Council, Te Tumu Paeroa,® Federation of Maori Authorities, Kahui Wai
Maori,* Nga Aho,” Resource Management Law Association, New Zealand Planning
Institute, Environment and Conservation Organisations of NZ (ECO), Forest & Bird,
Farming Leaders Group, Fish & Game, New Zealand Law Society, Council of Trade
Unions, Interim Climate Change Committee and Sustainability Council. All councils and
iwi authorities were provided with the draft terms of reference and provided with an
opportunity to comment.

Financial implications

34. There are no financial implications associated with this paper. Funding for t as
been approved by Cabinet in Budget 2019 in line with my preferred scope.

Legislative implications %
35. A comprehensive review will result in proposals for future ative” change, and

Cabinet’s agreement will be sought as to how and when further ¢on n will occur.

Regulatory impact analysis @
36. Regulatory Impact Analysis (RIA) requirements do not a S paper.

Human rights, gender implications and disability @/e

37. There are no human rights, gender and disabilit lications associated with this paper.
Publicity

38. | intend to announce the final scope& for a comprehensive review of the RMA

once this is approved by Cabinet.
Proactive Release : @

39. | intend to proactively rele paper in whole at the time of announcing the final
scope of the review. \\

Recommendations

The Minister for the nt recommends that the Committee:

2. Note i nister for the Environment was asked to report back to Cabinet to finalise
and terms of reference for the review following initial consultation

the review

* Resource Reform New Zealand is a significant coalition of stakeholders supporting resource management
system reform. It includes EDS, the EMA, Property Council New Zealand, Infrastructure New Zealand, and
Business New Zealand.

> Te Tumu Paeroa is led by the Maori Trustee.

¢ Kahui Wai Maori is an advisory group to the Essential Freshwater work programme.

”'Nga Aho is a network of Maori and indigenous urban design professionals who come together to support each
other to better service the design aspirations of Maori and indigenous communities.
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4. Note that the spatial planning work will take a broad scope that explores the full range of
potential benefits of spatial planning across the resource management system

5. Note that:

5.1. the Minister for the Environment has agreed with the Minister of Fisheries that
coastal occupation charging will be considered by the review

5.2. officials will report back to relevant Ministers in late 2019 on whe
aquaculture should be included in the review

er open

6. Note that issues relating to Maori rights and interests in freshwater allocation

scope, but that the Waitangi Tribunal’s recommendations relating to the R r
2358 Freshwater and Geothermal Resources report will be considered of the
review

Engagement with M&ori a

7. Note that feedback from Maori that they expect to be closely 4 v roughout the

review
8. Note the Panel will engage with Maori through national Ie\@ nd regional hui led

by the Ministry for the Environment to help idegtify e§ and test high level
recommendations \

9. Agree that the next phase of the review, following livery of the Panel’s report, will
be a broad, open process of public consultation, f ing Cabinet consideration of the
Panel’s proposals

10. Note that | will direct officials to look for appropriateyopportunities to collaboratively refine
and co-design policy options with Maori duging the next phase of the review in line with
Cabinet’s agreed Guidelines for Engagi 30fi

Maori
11. Note that the Minister for the Envi

ent™Wwill report to the Cabinet Maori Crown

Relations: Te Arawhiti Committe n igsues for Maori arising from the review
before the Panel provides its final

Terms of reference

12. Agree to the final termstf e for the review attached in Appendix 2

Other matters x\
13. Note that referenc u ating to te ao Maori, the urban and built environment, and

the natural environi% be established to supplement the skills of the Panel

14. Note that refer, oups will include members with economics expertise
15. Note that t i of the Environment intends to use the Cabinet Environment, Energy
and Clim ommittee as the Ministerial governance group for the review.

Al lodgement.

Hon David Parker
Minister for
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Appendix 1: Feedback received from Ministers, iwi/Maori and stakeholders on issues
for the review to address

| received a wide range of feedback from Ministers, iwi/Maori, and stakeholders on the issues
the review should address. | have passed this feedback on to the Panel to consider. A
summary of the issues raised, and a list of the groups who provided feedback, is provided
below.

Ministers

Summary of issues raised by Ministers in scope of the review

Objectives and alignment

e strengthen existing provisions in Part 2 of the RMA and strengthen or add to t a national
importance (eg, housing and urban; defence and national security)

¢ strengthen environmental bottom-lines, integrate ecological bottom line S iple
environmental domains and use these to effectively manage cumulativ

e consider separate decision making criteria for protecting environ
the impact of development on wellbeing, and stewardship ofgthe p

lines, addressing

¢ resolve tensions between competing national objectives, and t ave national benefits but

local effects

¢ enable the system to more directly influence the transiti low emissions and climate resilient
future

e provide better cultural and environmental outcomes and ortunities for whanau, iwi, and Maori

e align with the Government’s objectives for Maori
implement sections 6(e), 7(a) and 8 of t
Waitangi

wn relations and reinforce and more effectively
ing to Maori interests and the Treaty of

Functions and processes

¢ retain, strengthen and clarify designatio ocess for critical infrastructure and public works

e provide an efficient, flexible‘ ive system that enables cities and regions to make room
for growth and develop aNover time

enable spatial plannin and co-ordinate decision making across land use planning, and

o e plexity and cost to enable more effective and efficient implementation

ns

e e e decisions makers are incentivised to respond to the needs of all communities (both current
and future), including having the financial and political incentives for urban growth

e ensure there is the necessary capability, capacity and culture throughout the system

¢ clarify central and local government roles and support with fit-for-purpose funding, guidance and
partnership tools
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Iwi/Maori

Summary of issues raised by iwi/Maori

Objectives and alignment

¢ the reformed legislative framework needs to recognise appropriately and meaningfully provide for
te ao Maori

¢ have principles that capture a Maori perspective central to the system’s framework

* move past current western 'resource management’ frameworks to a holistic socio-ecolog Q
wellbeing framework

e use a tikanga-based view which prioritises the health and wellbeing of te taiao and esithe
conversation away from an anthropocentric lens

¢ the system must uphold the principles of Te Tiriti 0 Waitangi/the Treaty of W i and actions in
the system must have genuine regard for Te Tiriti, not just ‘take them in u

¢ include tikanga philosophies, beliefs in legislation, policies and practice rotect and care for

the qualities and quantities of natural and cultivated resources
¢ include matauranga Maori knowledge in the system

¢ the health and wellbeing of Te Taiao should be a priority a ical health a primary objective
Functions and processes

e enable Maori to play a greater role in resource mana ent decision making, including
acknowledging and supporting hapt and whanay involve

e properly implement current provisions in the RM

Waitangi
e use a broader range of measures of ec t e

lating to Maori interests and the Treaty of

and include Matauranga Maori

e Maori principles should provide a fou nffor spatial planning in resource management and
spatial planning can enable early el involvement from cultural and spiritual
perspectives PN

¢ there needs to be greateg.cl abo e role of local government in relation to Maori including
more direction from the c&e e Maori views into account in decision making
n

e the systemneedstob 0 garding compliance, monitoring and enforcement
¢ need to strengthen_th ity and capacity of the planning and resource management
p the a

workforce to resgong spirations and diversity of Maori

e the RMA mus é at tangata whenua can bring a cultural lens to all actions under the RMA,

¢

RMA participation provisions must be amended to include hapd, to provide for genuine co-
gov

ance and co-management of freshwater taonga
e the Crown must directly resource tangata whenua, including hapa to effectively participate in the
resource management process

the Whenua, ngahere [forests], awa and moana

onal cé-governance board for freshwater is needed

¢ the RMA and LGA must have tangata whenua/ hapi monitoring provisions for natural resources

® the provision for tangata whenua to require and produce a cultural impact assessment to inform a
consent application should be firmly protected
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®* make consultation and decision making appropriate and adequate for tangata whenua, including
appropriate models and time frames (ie. collaborative and intergenerational)

Institutions

¢ the relationship between iwi-Maori and central and local government entities should be informed
and framed by Treaty partnership principle and not simply a stakeholder

e address capacity and funding constraints on Maori engaging meaningfully in the system

e ensure local government is required to take Maori interests into account when making d¢

delegated functions such as joint management agreements and transfers of powe

e consider the roles of Post Settlement Governance Entities (PSGE) and iwi authoriti
e consider whether all entities with delegated functions (such as PSGE) should %
Council funding processes with support for capacity and capability building
(o}

vernance

e consider how to better support established entities (iwi authorities, post-,
entities, mandated iwi organisations)

Y

S

‘Z}O
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Stakeholders

Summary of issues raised by stakeholders

Objectives and alignment

® consider alignment issues more widely, for example between the RMA and the Building Act and
between the RMA and Kainga Ora

e consider what environmental law principles should guide New Zealand’s environmental
resource management law

¢ take into account significant case law, such as King Salmon and Davidson decisiog
clear if these outcomes were intended, or otherwise clarify expected outcomes

e if better urban development is an objective, then we need a range of housin
points, size, location and typologies

Functions and processes

e consider roles, responsibilities and resources to give effect to spati JdncCluding how
infrastructure funding and delivery (currently provided undeghGA A) will be integrated

e consider what a full suite of national policy statements and nati ronmental standards
looks like and how they can be implemented in a timely w,

e consider the extent to which the issues result from pro itifimplementation, rather than
the legislative provisions themselves

¢ plan-making, and decision-making relating to dexelopmenfiapplications should consider the
practical needs of various participants, including €fficient timeframes and affordability, as well
as the overall environmental and economi s achieved

e address implementation barriers, including iSsues re
capability and capacity, would resolve, f

ing to planning practice and institutional
issues

e address issues relating to planninggoragtice ssome of which may be mechanisms within the
legislation to assist with consistent improved implementation and practice

. . . :
e ensure the role of Maori jn regeurc agement, decision making processes and planning
practice is confirmed x
olfBaii

e address the potential fi n, gaps, uncertainty and confusion with regard to some
activities that are managed By both regional plans and district plans

e consider the rel i een sometimes conflicting and competing national policy
statements and(ho matters should be reconciled through the development of policy
statements and pl

e support re @ and capacity building for Maori to be able to respond to RMA processes

e local ern requires clarity on their role in carrying out the principles of the Treaty of
n relation to the RMA

me to change a district plan should be proportional to the complexity of the plan change

e praowide clear and efficient transitional provisions to moving towards a new system

Institutions

¢ need to look at institutional roles and responsibilities and the hierarchy of central government,
local government, and the courts to ensure an integrated decision making system

e consider how will agencies be funded to deliver functions including spatial planning

Table of feedback received from Ministers, Iwi/Maori, and Stakeholders

10
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yégj:géil Hon Kelvin Davis, Minister for Maori Hon Nanaia Mahuta, Minister of Local
Crown Relations:Te Arawhiti, 27 August | Government, 9 September 2019
2019 Hon Stuart Nash, Minister of Fisheries, 2
Hon Kelvin Davis, Minister of October 2019
Corrections, 24 October 2019 Hon Damien O’Connor, Minister of
Hon Phil Twyford, Minister of Transport, Agriculture, 1 September 2019
26 August 2019 Hon Ron Mark, Minister of Defencef
Hon Dr Megan Woods, Minister of September 2019
Energy and Resources, 30 August 2019 Hon James Shaw, Minister for Cli
Hon Dr Megan Woods on behalf of the Change, 30 August 2019
collective Housing and Urban .
Development Ministers, 10 September :\_ch.)n. Julie Anne Genter, Ass
2019 inister for Health, 2 19
Hon Chris Hipkins, Minister of Education, ggzsi‘;\?aet?;i S3age
10 September 2019 ’
Hon Nanaia Mahuta, Minister for Maori
Development, 30 July 2018
lwi/Maori _
Feedback Nga Aho
Papa Pounamu
New Zealand Maori Council
Ngati Tama ki Te Waipounamu Trust Waiariki, Ngati Korora, Ngati
. . Takapari, Ngati Kawiti o Waiomio, Ngati
Nga Tirairaka O Ngati Hine Hine, Ngati Kopaki, Ngati Te Ara, Te
Ngati Toki, Ngati Horahia Kapotai, Ngati Manu, Te Orewai, Ngati
Te Tarawa, and Ngati Wai
Key Resource Reform New Ze Fish & Game
Stakeholder
Feedback Resource Management iation | Tauranga City Council
Property CouncigN d Interim Climate Change Committee
New Zealand Nstl ute Local Government New Zealand
Forest & Bird ADLS Inc.
New Zeala@ociety
Envirg t onservation
Organis f NZ
Efig'onal ymouth Rotorua
i Ohakune Gisborne
almerston North Wairoa
Wellington Hamilton
Blenheim Napier
Tauranga Auckland
Greymouth Whangarei
Whakatane Kaitaia
11
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Appendix 2: Final Terms of Reference for the Resource Management Review Panel

12
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