In Confidence

Office of the Minister for the Environment

Chair, Cabinet Business Committee

COVID-19 Recovery (Fast-track Consenting) Bill

Proposal @

1.

| seek approval to develop special legislation to support the reco%lew Zealand
from the economic impacts of COVID-19. The proposed C 1 covery (Fast-

track Consenting) Bill 2020 (the Bill) will enable accelerati iiferent sized and
located infrastructure and other development projects, t \% rtainty of ongoing
employment and investment across New Zealan ile also achieving the
Government’s objectives for economic, environmentalal | wellbeing.

Executive summary

2.

o

The COVID-19 pandemic crisis is causing seéfious nomic and social disruption and
its impact will be felt for several years. A régession is almost certain. Actions to
specifically support our recovery are necessary.

The Government has an opp@stu support economic recovery through
infrastructure and development that) can commence rapidly. While standard
resource consent processes the Resource Management Act 1991 (RMA)
adequately enable develo in Mormal circumstances, they will not provide the

speed and certainty needed during the COVID-19 recovery period. An urgent bespoke
response is needed.’

This is also an OPM support projects that will enable New Zealanders’ future
wellbeing, including o sition to a low-emissions, climate-resilient economy.
S

| propose at will provide the Government with new temporary powers to
fast-track res consenting and designation processes for specified development
and in projects. To achieve this three levels of intervention are proposed:

pecific large-scale Government-led projects in the Bill

enable certain central and local government projects to occur as of right,
provided specified criteria, such as capital value thresholds or land tenure
requirements are met

c) provide a fast-track resource consenting and designation process for other
publicly or privately led projects.

This paper has been through a number of iterations following circulation to Ministers
and departments. The majority of this paper details the non-notified fast-track

1



consenting and designation process. | propose to report back to Cabinet on details of
paths to further fast-track government-led projects.

7. Fast-track consenting processes have been enabled after previous emergencies, such
as the Canterbury and Hurunui/Kaikoura earthquakes, to facilitate redevelopment and
reinstate infrastructure®. Bespoke legislation? was also introduced to enable the timely
completion of the National War Memorial Park before the 2015 gcentenary
commemorations of the Gallipoli Campaign. | have considered thesé@recent
experiences in developing these proposals.

8. These proposals would be a short-term intervention to stimulate the and
therefore the new Act would self-repeal two years from enactment. O i
developed under this legislation (prior to the self-repeal date) wo 0
effect, as required, or for the duration of a particular project.

to have

9. | seek Cabinet agreement for the Minister for the Environment t

a) have power to make further policy decisions not nt with the proposals
set out in this paper, in consultation with r opriate Ministers

b) issue drafting instructions to the Parlian@ nsel Office.
10. | will seek funding to implement the Act and Lﬁ process through $ 9(2)(f(IV)
Background

The COVID-19 crisis is the worst economi d soclal shock in a generation

11. The COVID-19 pandemic ¢ causing serious global economic and social
disruption, the consequenc ieh will be felt for several years. This crisis is likely
to be the most sign$ca sogial and economic challenge New Zealand has faced in
more than a generatio

nomic recession is almost certain and unemployment
tion is needed now to support our recovery.

12. Economic reco be aided by bringing consenting and designation processes

rastructure and development projects. Projects varying in size and
centres and in the regions, are already planned for the short to
central and local government, as well as the private sector.
these projects provides a crucial opportunity to provide jobs and boost
ies. These projects need to be ready to support recovery once the threat
t OVID-19 pandemic recedes and restrictions are eased. A group led by Hon Phil

ford and Hon Shane Jones are already compiling projects that may be considered

for this process.

will increase significaftl
Infrastructure and deve en jects can support economic recovery
C
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1 By the Canterbury Earthquake Recovery Act 2011 and Hurunui/Kaikdura Earthquakes Recovery Act 2016
respectively.
2 The National War Memorial Park (Pukeahu) Empowering Act 2012.



13.

14,

15.

16.

17.

Sta

Ministers have also received a request from non-governmental organisations (NGOs)3
that the economic recovery should create jobs and transform the economy, while also
addressing other challenges such as climate change, the decline in native species, poor
freshwater quality, and the state of the marine environment. They see this as an
opportunity for the Government to support projects that will help achieve better
environmental outcomes, as a healthy population and economy is dependent on a
healthy environment.

The Climate Change Commission has also encouraged the Government
climate change lens to economic recovery measures®. The Climate
Commission notes that an economic stimulus package can either s
progress towards climate goals. It recommends six principles for the Go ment to use
in decision-making to help deliver an economic recovery:

a) consider how stimulus investments can deliver long- li benefits

b) bring forward transformational climate changegiv nts that need to
happen anyway

c) prepare our workforce for the jobs of tomorro

d) work in partnership with iwi/Maori, ¢ nt With the principles of Te Tiriti 0
Waitangi

€) maintain incentives to reduce efmissions and adapt to climate change
f) change how we measu ss of economic recovery, including use of
the wellbeing indicators.

| want this legislation to provi estment certainty and help the economy to recover
faster. However, this shoulds in an environmentally responsible manner.
u

available to projects initiated by both government and
private organisatio ider it will be particularly appropriate for projects led by
government ageneies, authorities and Crown entities, as they have a clear role in
delivering publi¢i bendfit, and are subject to a higher level of scrutiny than private
organisation

The fast-track pro es’s
I

onsenting processes could affect the pace of recovery from COVID-19

e A is the primary legislation that manages our built and natural environment.

hile standard resource consent processes under the RMA adequately enable

evelopment in normal circumstances, they will not provide the speed and certainty
needed for significant projects during the COVID-19 recovery period.

3 Open Letter from Forest and Bird, EDS, WWF, Greenpeace, Generation Zero and Ecologic to the Prime Minister
dated 8 April 2020, available at https://mcusercontent.com/056bc28505444958c9358e331/files/909aa867-cb50-
48a7-93c3-0b433650dcad/Letter_to_PM_from_ENGOs_Restoring_Aotearoa.pdf.

4 Letter to Ministers, 7 April 2020.



19. Under standard RMA processes, councils sometimes have wide discretion on matters
such as information requirements for applications and conditions of consent. Decisions
on resource consents and notices of requirement for designations for large-scale
projects are also often appealed to the courts. In these extraordinary times prescriptive
consenting processes, or a risk of delay due to appeals, must not hinder the pace of
recovery.

Existing options to fast-track resource consenting are not sufficient

20. In addition to standard consenting processes, the RMA has alternative
processes for major projects, such as that for Proposals of National Si
direct referral of applications to the Environment Court or a Board of In

21.  These processes can be costly and time-consuming. This reduces inty needed
to enable early investment in infrastructure and development pr@ject

22. A summary of existing approval pathways under the R put in Appendix 2,
including information on the time periods and costs fof’ eg hway. Essentially, |
consider that no one existing consenting pathway, omik
can adequately deal with our current need to provide ¢
of projects that will assist our economic recovery,

inty'and speed for the delivery

Other legislative programmes to accelerate urban develo t are not suitable for this

23. There are some overlaps between the Government’'s Urban Development Bill (UDB)
and the objectives of this proposal. Howewer, this proposal will target infrastructure and
development projects that can idly and support economic recovery from
COVID-19, provided their resourc nsentihg is expeditious. In contrast, the UDB is
designed to facilitate complex el ent projects. It brings together a wider
range of statutory processes t iS)proposal®, and would not be as fast.

24. The UDB is currentl‘b e the Environment Select Committee. | am aware that the
Parliamentary CommisSione the Environment submitted that the UDB’s definition of
‘urban developme 5'&broad, and in the Commissioner’s view may authorise
inappropriate depantu om RMA processes. | do not consider this paper is the

avenue to resolve these issues, which should be addressed by the Environment Select
Committee g ifS consideration of the UDB.

25. At the same t e UDB focuses on urban development, and not rural infrastructure
t projects. | therefore do not consider the UDB to be an appropriate

ieve the outcomes we want through this legislation.

26 h vernment is reforming the resource management system in a two stage process,
cusing on the RMA. Stage 1 comprises the Resource Management Amendment Bill

2019 currently before Parliament. Stage 2 is a comprehensive review by a Resource
anagement Review Panel, which is due to report back to me in mid-2020. The Stage

5 Statutory processes covered by the Urban Development Bill include targeted rates under the Local Government
(Rating) Act 2002, bylaws under the Local Government Act 2002, reserve status under the Reserves Act 1971,
and land acquisition under the Public Works Act 1981.



1 Bill will make interim improvements to the RMA, but does not provide for fast-track
consenting. Stage 2 will not result in legislative proposals this Parliamentary term.

Bespoke processes are necessary in times of crisis

27.

28.

29.

There is precedent for swift Government action to introduce bespoke processes to
facilitate recovery following economic, social, and environmental shocks. Fast-track
approval processes were most recently enabled following the Canterbury and
Hurunui/Kaikoura earthquakes. While this global pandemic is not an earthqu ent,
the economic effects are similar, though far deeper and more widespread.

The emergency legislation for those earthquakes enabled Ministers to rders in
Council, which authorised delegated legislation to amend, suspend, or ovétride primary
legislation. The use of such Orders in Council allowed recovery o 0 happen at
pace. These processes are detailed in Appendix 3.

| have also considered the bespoke legislation that facilita ompletion of the
National War Memorial (Pukeahu) in Wellington 2015 centenary
commemorations for the Gallipoli Campaign. This le iop included a truncated
resource consenting process and granted resource to the relevant agency.
However, this project was highly defined and ed a small area. It is not

comparable to the current COVID-19 situation.

Legislation to enable fast-track consenting K

30.

31.

32.

33.

ack resource consenting and designations®
ent projects, including local government
ture and community facilities and assets)

| propose special legislation that will fas
and accelerate infrastructure a
projects (e.g. upgrading three wate
and private developments.

infras

This legislation will also hel r projects that will alleviate housing challenges,
encourage active tragsp i.& walking and cycling), and enhance the environment or
advance other green i

rﬂ

It will complem t astructure Industry Reference Group’s work to identify
infrastructure pr@jects that are 'shovel-ready' or will be within six months. The legislation
will also suppert projects that may generate fewer jobs in total, but collectively
provide sigfifi critical employment in hard-hit regions.

6 Applications to designate are called Notices of Requirement (NOR). Requiring authorities are Ministers of Crown,
local authorities and approved network utility operator (i.e. Waka Kotahi New Zealand Transport Agency and
Auckland International Airport Ltd). When an NOR is confirmed, this designates a site for a particular purpose in
the district plan. This removes the need for developers to obtain district land use consents if their proposed work
complies with the conditions of the designation. A NOR does not remove the need to apply for a regional resource

consent.



34. As with the previous Acts which fast-tracked consents, | propose controls and
safeguards to ensure that the powers are used appropriately and consistently with the
legislation’s purpose. This will be discussed further later in this paper.

Purpose of the legislation

35. | seek Cabinet agreement that the purpose of this legislation be to:

a) urgently promote employment to support the recovery of New Zea from
the economic and social impacts of COVID-19

b) support certainty of ongoing investment across New Zealand

c) provide a fast-track resource consent process for a rang i ntly sized
and located projects.

36. The legislation will do this while ensuring that the principles
(Treaty) are taken into account, Treaty settlements are u

not sacrificed.
Projects that achieve multiple Government objectives sho \ritised

eaty of Waitangi
d’'the environment is

37. This is also an opportunity to include projects that improve immediate economic
and employment outcomes, but also sup wider Government objectives of an
efficient, sustainable and resilient future,

38. | intend that the legislation’s fast-traclkproGesses apply to projects that are assessed as
meeting the criteria listed in para h ow.

There is already a list of projects whic efit from this legislation
39. I am working with Ministerial\c es, the Infrastructure Industry Reference Group,

local government, Treaty pattners, and non-governmental organisations to identify
suitable projects tha \% from the fast-track process in this legislation. These
no

could include, but N ited to, projects identified in the following:
a) the Infr@strucgure Commission database, which has several billion dollars of
invest t schieduled to begin within the next three years
b) Provi rowth Fund approvals
c i economic development strategies and action plans
nal and district council growth strategies
council long term plans
f)  regional land transport plans
g) proposals from iwi, industry groups and NGOs.

40. I will continue to consult with Ministerial colleagues to ensure this legislation is aligned
with other COVID-19 response and recovery activities, and other Government priorities
and work programmes.



Sunset clause

41. | propose that this legislation will self-repeal two years after enactment, as it will be a
short term intervention to stimulate the economy and aid recovery. The sunset clause
will ensure that the broad ranging powers will be in force no longer than is reasonably
necessary.

42. However, some Orders in Council approved prior to the self-repeal date will tinue to
have effect depending on the projects and the length of time needed to com em
and to allow for the continuing effects of some activities.

New processes to achieve the purpose of this legislation

43. These proposals seek to fast-track RMA approvals timefrarges S support
employment, while still achieving proper environmental outcom o/do this three
levels of intervention are proposed. The details of proposal t oW are detailed in
the bulk of this paper. | will report back to Cabinet to confirm peli ails for proposals
one and two below.

One: Listing specific large-scale government-led projects in @ion

44, A list of specific large projects already in the N anhd Transport Programme of
Waka Kotahi/NZ Transport Agency’s (NZTA) @vil iven their resource consents via
the Bill in a similar way to the consenting of thes§tate Highway 1 and rail rebuild following
the Hurunui/Kaikoura earthquake. This,list is in this paper, but is expected to

comprise up to six large projects, which Will be described and approved by Cabinet in
the LEG paper which follows. S€(2)@

are met 'S

Two: Enabling certain government-:c@ts to occur as of right, provided specified criteria

45, Government agen
of right. There ar

h requested the ability to undertake small-scale projects as
r achieving this, such as providing a standing approval for
smaller NZTA iwiRail maintenance or improvement activities. These could be
limited to project in existing road and rail corridors (including land acquired for such
purposes, idged areas of land under corridors). There would be merit in also
providing the wers to local authorities. | will report back to Cabinet on this matter.

46. | wi sider, in consultation with other appropriate Ministers, what dollar limit
be to the value of any one project. Again, internal controls within local
ities, NZTA and KiwiRail will be relied upon to complete the projects in an
nvironmentally sound way.

Three™®roviding a fast-track consenting process for other publicly or privately-led projects

47.  Any persons with eligible projects will be able to apply to the Minister for the
Environment to use a fast-track consenting or designation process. | propose that the
Minister be able to refer a project, via an Order in Council, to an Expert Consenting
Panel (the Panel) if the Minister considers the project meets the purpose of the
legislation. The framework of this process is detailed below.



Framework for fast-track consenting process

48. For any project not eligible for processes one or two above, | propose a two-stage
process:

a) Orders in Council will confirm eligible projects

b) resource consents and designations needed for these projec ill be
considered and determined by a Panel.

49, The details and mechanisms of this process are outlined below and in
Appendix 1.
Taking into account the principles of the Treaty of Waitangi and upholding ettlements

50.  When the Minister or other persons perform duties and functi
they must take into account the principles of the Treaty of Wa

der this legislation,
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51. Existing Treaty settlements must be upheld by this& . Broadly this will be done

by:

a) requiring decision-making processes in lation to reflect obligations set
out in Treaty settlement legislation ncl or any functions the legislation

replaces

b) requiring decision-makers to ha
specify must be mclude\

c) preventing developm@ :
i. return Treaty settlement unless there is agreement from

t iwi authority; or

ii. ons red necessary for Treaty settlement purposes by the
r for Treaty of Waitangi Negotiations.

regard to any documents that settlements
-making on resource consents

Eligible projects a rlteria

52. Any pers eligible projects will be able to apply to the Minister for the
EnV|r e the fast-track process. | propose that the Minister be able to refer a
projec Panel if the Minister considers the project meets the purpose of the
I Ia hen making this determination, the Minister may take into account all or

the foIIowmg criteria:
a) economic benefits for communities or industries affected by COVID-19
b) the social and cultural wellbeing of current and future generations -

c) whether the project would likely progress significantly faster by using this
process



d) whether the project will result in a significant public benefit. When considering
whether it will do so, the Minister may have regard to any relevant matter,
including whether the project will:

i. generate employment

ii. increase housing supply and contribute to well-functioning urban
environments

iii. provide infrastructure, to improve economic, employ d
environmental outcomes, and increase productivit

iv. improve environmental outcomes for coastal ogfes quality,
air quality, or indigenous biodiversity

V. minimise waste
Vi. contribute to New Zealand'’s effort$ te climate change,

U
including accelerating New Z Nne é ition to a low emissions

economy
Vii. promote the protection of h ¢ heritage
viii. strengthen our environ tal, economic and social resilience,

including to naturalghazards*and the impacts of climate change.

53. As part of the eligibility assessm ject must not:

a) authorise any activity hibited in any plan or proposed plan;

b) authorise any wor stomary marine title area under the Marine and
Coastal Ar@ utai Moana) Act 2011, unless agreed in writing by the

relevant c stﬂ ine title group;

d under a Treaty settlement unless there is agreement from

oject could be one large project or a group of smaller regional projects,
s local authority boundaries.

n applicant will need to provide adequate information to the Minister on how the project
meets the relevant criteria and whether it would meet the purpose of the legislation. The
inister will have an ability to seek more information.



56.

57.

Where a large-scale project includes several steps to its planning or construction, it may
be appropriate to expedite initial works ahead of all necessary information being
provided to the Minister. In these instances, the Minister will have the ability to approve
initial stages of a project, while retaining discretion on whether subsequent stages are
also approved under the legislation, or follow an existing RMA consenting or designation
process.

The Minister will have discretion to decline any application for a project, for a ason
including but not limited to:

a) it would be more appropriate for the project to go through the MA
consenting or designation process

b) directing the project to a Panel would not promote Part 2

c) the project is inconsistent with any relevant national under the RMA

d) directing the project to a Panel would be t with any Treaty

settlement
e) the applicant has a poor history of envir egulatory compliance

f)  the applicant has not provided sufﬂ{%atlon to determine whether the

project meets the eligibility criteria

Order in Council to confirm projects and use the\fast-track consenting process

58.

59.

60.

the c
61.

Should the Minister for the Environ de that a project meets the eligibility criteria,
it will be confirmed as eligible t r in Council, and the consents for it would
be considered by a Panel.

Before recommendl ing of an Order in Council, the Minister will need to
consider commen akeholders and Treaty partners, and act consistently
with relevant Trea ents. Key stakeholders could include (but would not be
limited to) the rel authorlty, and appropriate Ministers to be specified in the
legislation (suchl as Ministers of/for Arts, Culture and Heritage, Infrastructure,
Transport, CoRs , Land Information, Climate Change, Maori Crown Relations:

Government, and Treaty of Waitangi Negotiations.)

o
An Orgde elncil made under the Hurunui/Kaikoura Earthquake Recovery Act 2016
wa @ odify any provisions of other legislation. | am not proposing such a wide-
ing9pewer under this Bill, considering the different circumstances. Instead, |

e that relevant modifications to the RMA would be prescribed within the Bill itself.

nister of Conservation is a joint decision maker to the extent that the project relates to
al marine area (CMA)

Given the Minister of Conservation’s role in the CMA under the RMA, | propose that for
any project that is to be carried out in whole or partly in the CMA, the Order in Council
must be prepared jointly with the Minister of Conservation.

10



Proposed fast-track consenting and notice of requirement process

62. Once an eligible project is confirmed through an Order in Council, | consider there
should be a high level of certainty that a resource consent or designation will be granted.
| propose that eligible projects follow a fast-track resource consent (or notice of
requirement) process, and proceed as follows:

a) the Minister will appoint an Expert Consenting Panel to consider ake
decisions on applications for resource consents or designations

b) reduced information requirements will apply for applicatio esource
consents and designations

c) no requirement for public or limited notification of an appl Jbut the Panel
would be required to invite comments on the applicati ons specified
in the Order in Council, who at a minimum would be

i. the relevant local authorities

il. any relevant iwi authority

iii. any relevant customary @ group, protected customary
rights group or applicantgroup tinder the Marine and Coastal Area
(Takutai Moana) Act 2011

iv. the owners and upiers of any land on which the project is to be
undertaken, oref an jacent land

V. certain Mi f the Crown (to be identified in the legislation)
Vi, gert in ofganisations or persons, to be identified in the legislation,
ineludi t not limited to environmental NGOs and infrastructure
& groups
Vii. any other person that the Minister for the Environment (and

ister of Conservation, if the project relates to the coastal marine
area) considers appropriate

d @ timeframes compared to standard RMA processes for the nominated
ons to provide their comments
no requirement to hold a hearing
f)  the Panel will be required to:
i. apply Part 2 of the RMA alongside the purpose of the new Act
ii. have regard to any relevant national direction, local authority plan

or proposed plan, or other matter listed in section 104(1) of the
RMA when considering applications for resource consents

11



iil. have particular regard to the matters similarly listed in section
171(1) and (1B) of the RMA when considering applications for
designations

g) the Panel must have regard to any documents that Treaty settlements specify
must be included in decision making on resource consents or designations the
Panel cannot commit a local authority to capital expenditure

h) the Panel must issue its decision on the application it is considering 5
working days of the date is specifies it must receive comments on t
application

i)  the Panel can double this 25 working day timeframe if the I project
that is the subject of the application means it cannot be d ined within

that timeframe

j) the Panel may only decline the resource consents or ghations in certain

circumstances to be set out in the legislation, s

i. the Panel considers the informa ded to it is insufficient or
inadequate
ii. the consent cannot be grantegyin’a manner that promotes Part 2
of the RMA
iii. granting consent Id be contrary to the objectives or policies
relating to guantity or freshwater quality in any
operative or p se n, or freshwater national direction, or any
Water C tiom Order
iv. grantin t would be inconsistent with any relevant Treaty

Cc
¢sctilement legislation

V. %vity is likely to cause any adverse effect that is more than

on the exercise of a protected customary right

k) for ' including multiple activities, of any size, the Panel may issue
deCisi in stages to enable initial works to be started while further details
and/ er stages of the project are worked through in subsequent approval

es.
The Pan il decisions for designations

or clarity, | propose that a Panel will make ‘decisions’ for notices of requirement
(NORs) to confirm designations lodged by requiring authorities. Under standard RMA

ocesses, requiring authorities” are the decision makers and the relevant local
authority® only make recommendations.

7 Crown Ministers, local authorities or network utility operators approved by the Minister for the Environment as
requiring authority.
8 If the NOR was lodged with the local authority (and not BOI or direct referral to the Environment Court).

12



64.

| consider it is not appropriate for the requiring authority to make the decision on a
designation and conditions when the fast-track process is being used, given the lack of
a merits appeal. Therefore, | propose that the Panel makes the decision on a
designation®. This is in line with the decision-making framework for Boards of Inquiry
considering proposals of national significance.

Appeal rights

65.

66.

| propose that appeals against a Panel decision on a resource consent (
confirm a designation) will be limited to a point of law appeal to the Hig
further right of appeal to the Court of Appeal, with no right of appeal upreme

Court. Any application for judicial review would need to be filed at easa
point of law appeal.

| propose that the following persons will be able to lodge an a@
a) alocal authority

b) the applicant, in relation to a resource cons
c) the requiring authority, in relationto an equirement for a designation
d) the Attorney-General representing levant aspect of the public interest

e) a person who has an interest iRkthe decision that is greater than the interest
that the general public da h would generally include the relevant iwi
authority and adjacent la

Appointment and functions of Panels

67.

68.

69.

Expert Consenting Panels ointed to consider and determine applications for
resource consents a.d/ for eligible projects specified in Orders in Council. A
related group of p included under a single Order in Council; or a Panel
may consider a nu rders in Council. Panels will be appointed by the Minister
for the Environ |ntIy with the Minister of Conservation if the project relates
to the CMA.)

The Panel ovided with functions, duties and powers similar to those provided

to con .- N ties in the RMA when making decisions on resource consents and

|n|s er for the Environment will set the terms of reference, when the appointment
ces/ceases, and have the ability to remove members from the Panel at any
ime for just cause and appoint new members to the relevant Panel.

9Under the RMA, only activities requiring resource consents can be “controlled activities” and this mechanism
does not apply to designations. The Bill would be designed to achieve a similar position for designations, in that
the consent authority would be required to confirm the notice of requirement for a designation and the consent
authority’s ability to impose conditions would be limited to certain matters of control.

13



70. A Panel will generally have no more than four members. However, the Panel could
exceed five in order to accommodate circumstances unique to a region or locality or a
number of projects.

71. Where a Treaty settlement applies to decision making for consent approval for a project,
the composition of the Panel will need to comply with any requirement relating to hearing
commissioners, or in relation to the resource consents concerned.

72. Unless otherwise provided for in the Treaty settlement, the Panel will be cha
current or retired Environment Court Judge (or other judge, or senior la
resource management expertise), include a member of (or person nomij
relevant local authority(ies), and include a representative nominated b
iwi authority(ies). Collectively the Panel must have:

a) knowledge, skill and experience relating to resource nt
b) technical expertise in relation to the project or t the project
c) expertise in tikanga Maori and matauranga'a
73. | propose that the Panel will be able to determin nprocedure in such a manner
it thinks appropriate, including commissioniK paits, and the ability to appoint a

technical advisor.

Secretariat support, and cost recovery

74. | propose that, if requested, the iro al Protection Agency (EPA) must provide
advice or secretariat support to ister far the Environment in developing an Order
in Council, or a Panel in deter n application.

75. | also propose that, if requested, the relevant local authority be required to assist the

Panel by providing advigce. ose the local authority could also be required to review
applications and assi N:ants, where needed.

could include as the application, inviting feedback, commissioning reports, and

76.  Costs incurred i@ process will be met by the relevant applicant/s. Such costs
Si
making thegdecdision/s. This applies to the costs incurred by the EPA or local authority,

should the s be needed by the Panel.
Further o eing considered: processes specific to certain government-led
projects
y/ is er has been through a number of iterations following feedback from Ministers

and departments. In principle it seeks to fast-track RMA approvals timeframes so as to
upport employment, while still achieving proper environmental outcomes. It does this
y curtailing normal rights of public participation, but still applying Part 2 of the RMA.

78. In addition to listing specific government-led projects in the legislation, it has been
suggested that certain government agencies (such as NZTA or KiwiRail) and local
authorities should be enabled to carry out projects within existing road and rail corridors
(including land acquired for such purposes, and bridged areas of land under corridors)
as of right. Thresholds for this approach, including maximum dollar value, for these

14



projects are being considered. Consideration is also being given as to whether this
would be by a form of self-consenting, or by deeming activities to be permitted.

79. These options carry some risk of a less robust assessment of environmental effects.
However, as stated earlier in this paper, central and local government agencies have a
clear role in delivering public benefit, are subject to a higher level of scrutiny than private
organisations, and have governing legislation that requires environmental
considerations. The Minister and/or the Panel can be justified in having great ith in
them, as democratically accountable organisations, to appropriately, e
environmental outcomes.

80. | therefore agree there is merit in further considering options for the Mini r the Panel
to expedite smaller scale government-led projects. These could inciéide:

a) roading or active transport projects
b) drinking water, stormwater, and sewage treatme @
c) freshwater improvement projects, such a @

i. the removal of sediment buj in‘fivers, lakes and estuaries

ii. reinstatement of wetlal

iii. riparian (or more ggneral) ting in catchments to reduce future
sediment

d) track and hut maintenance“@k establishment on public lands
e) weed control on publi rivate lands.

81. A safeguard on suctboo rs Being exercised could include that activities involved are
not prohibited or n n-c& nder the relevant regional or district plan.

82. | will report back on these proposals with the Minister for Infrastructure, on
what thresholdsShouldapply, up to which permitted activity could occur.

Outstanding matt€rs

Engagement

83. | have od feedback from the Minister for Maori Crown Relations: Te Arawhiti, and
intstef of Maori Development. This feedback requested that an avenue and time
vided for iwi policy technicians to participate in the development of this new
gislation alongside officials. Accordingly, | seek Cabinet agreement to do so.

84. Iso propose that this Cabinet paper be shared with the Iwi Chairs Forum Pandemic
esponse Group.

The need to align Government funding and programmes

85. | consider this legislation will provide significant support to our economy as it recovers
from the impact of COVID-19. However, the full benefits of the legislation will only be
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maximised if the Government aligns other relevant work streams — the Provincial
Growth Fund, Infrastructure Commission Pipeline, and funding for local government.

86. As the Government develops a broader picture of the pipeline of projects that may be
eligible for the fast-track consenting and designation process, | will consult with
Ministers to ensure there will be sufficient training and other support for workers moving
into project roles, as well as a clear understanding of the overall benefits accruing from
this pipeline approach. | propose to report back to Cabinet at regular intervals to¥provide
progress updates.

Outstanding additional policy decisions required

87. Given the speed at which the proposals in this paper have been d o] number
of policy issues remain outstanding. | seek Cabinet agreement t urther policy
decisions, including:

a) the projects that will be listed directly in the legislation he processes that
will apply to them

b) the details of how government-led projec e expedited, including
threshold or land tenure considerations sed in paragraphs 77 to 82
above

c) the development of the Order in ncil process (such as, information

requirements for an application
stakeholders to consult with
direct a project to proceedii
and aspects of the Pal

riteria relevant to an application, a list of key
bility for the Minister for the Environment to
isting consenting process under the RMA),
iNg process, such as:

i. the Pane embership
ii. QxA role, duties, functions, timeframes, and procedures
iii. % ion requirements for applications
iv. Qw the Panel may process consents in stages
@ the scope of conditions of consent
[

. the circumstances where the Panel may decline consent

d) other policy decisions not inconsistent with the proposals in this paper.

rior to'reporting back to Cabinet | will consult with other appropriate Ministers including,
but not limited to the Ministers of/for Infrastructure, Transport, Conservation, Land

formation, Climate Change, Maori Crown Relations: Te Arawhiti, Local Government,
and Treaty of Waitangi Negotiations.

Procedural matters

89. | seek Cabinet agreement to issue drafting instructions to the Parliamentary Counsel
Office to draft the special legislation and consequential amendments required to the
RMA and other affected statutes.
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Consultation

90.

91.

92.

The Ministry for the Environment (MfE) has consulted with Te Arawhiti, Department of
Conservation, Department of Corrections, Department of Internal Affairs, Environmental
Protection Authority, Heritage New Zealand Pouhere Taonga, KiwiRail Holdings Limited
(KiwiRail), Infrastructure Commission, Land Information New Zealand, Ministry for
Business, Innovation and Employment, Ministry of Culture and Heritage, Ministry of
Health, Ministry of Housing and Urban Development, Ministry for Primary | tries,
Ministry of Transport, Ministry of Justice, New Zealand Transport Agenc
Kokiri, Kainga Ora and Treasury. The Department of the Prime Minister ant
was kept informed. The proposals have also been discussed with the Le

and Advisory Committee.

| have also consulted directly with the Parliamentary Commissione nvironment.
Key considerations agencies identified are noted in the tablelb y officials have
considered these concerns, and the majority of feedbac S incorporated into

this paper.

Category | Issues raised

Intent The proposals should:
e address wider economic benefits mployment
e provide for both state and privage sec
e be consistent with:
o0 theintent of Part 2 ofsthe RM
0 existing national direction and the draft National Policy Statements for
Urban Deve on Highly Productive Land
0 maintaining o
be strictly time limi
demonstrate tha 2gdevelopment will actually be delivered.

o 4ha rm enduring benefits
imi specific types of activities that support transition to an
that meets our climate commitments and freshwater

entified under urban growth partnerships/spatial planning
processes

ave nationally or locally significant impacts
be ready to progress within the COVID-19 recovery timeframes
contribute towards ecosystem restoration
have firm funding in place.
The Treaty and Treaty settlements need to be integrated.

Aspirations of Maori need to be provided for in project eligibility.

Engagement with lwi/Maori must be integral to the process.

e |wi should have a role in development of the proposal decision making.

Coverage | The proposals should/should not:

e cover approvals under other regulatory regimes; e.g. Heritage New Zealand
Pouhere Taonga Act, Wildlife Act, Marine Mammals Act, Conservation Act
and Reserves Act

e include decisions on water takes, discharges, coastal marine area,
aquaculture

e override the Public Works Act 1981.

Process | Whether it is possible to achieve the intent of the proposals by speeding up

existing processes without reducing engagement or appeal rights.
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Need to be clear on:

e what is being traded off for increased speed

o information requirements for applicants

The proposals should/should not specify conditions in legislation or Orders in
Council.

Must include:

e the role of the Minister of Conservation as the relevant Minister oastal
marine activities under the RMA

e clear roles for, and engagement with, local government

o the role of Kainga Ora.

Financial implications %
93. The cost of developing the special legislation and any cosis@in F 9/20 will be

absorbed within existing departmental baselines. The c¢ plementing the
legislation when enacted will require additional funding. This,wi er the following:

a) MfE or the EPA (if its assistance is request he Minister) to review
eligibility of applications and development of ers’in Council

Panel (if needed)

b) coordination and secretariat support

c) costs of the Panel (if needed).
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96.  s9QMHv)

Legislative implications

97. The policy decisions from this paper will require legislative change to be progressed
through a Bill and the resulting legislation will be binding on the Crown. This_Bill is not
currently included in the Government's legislative programme 892)(f)(iV)

Regulatory impact analysis
98. The Treasury has determined that this proposal is a direct COVID- S and has

suspended the RIA requirements in accordance with a Cabinet de€isi AB-20-MIN-
0138 refers). The proposal represents a significant change fro quo and the
Treasury has worked intensively with MfE to ensure all av vant analysis is
included in this paper. The monitoring and evaluation mea: ed in this proposal
should be strictly adhered to in order to prevent uninteg @'@ equences that could

not have been assessed systematically due to tim
99. The Climate Portfolio division within MfE has Ited and confirms that the

climate implications of policy' assessment ( eduirements do not apply to this
proposal. The emissions impacts are unable 48 be ately determined in quantitative
terms due to the uncertainty around what in ructure projects this will affect. The
extent of any emissions increase or reduétion will be determined by each project granted
consent through processes estahlishgd byathis proposed legislation.

Evaluation Criteria

100. The criteria used to evaluate t red option of special legislation were:

a) Effectivene§: the extent to which the option will achieve the objectives

Nssues might it create

ible is the proposed option

b) Equity: w

c) Flexibilify: ho
d) Risk: ntial for unintended consequences.

101. Develgpi ke legislation is an effective option compared to the status quo as it

will d 2nable physical works to be commenced earlier for projects that might
ot pave a slow and uncertain pathway through existing RMA consenting
rogesses.

hilst maintaining checks and balances, being a fast-track process means the
referred option of special legislation could mean that not all parties have equal access
the fast-track consenting and designation process. For example, it might favour
‘shovel-ready’ large proposals, where other smaller or non-infrastructure related
projects may exist that would also benefit the economy. However, the proposal involves
processes and eligibility criteria that will ensure clarity for all parties about how to access
the most appropriate consenting process.
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The proposal has been designed to enable flexibility in the way in which projects of
different scales can be consented.

The risks identified with the proposal include disruption of the existing resource
consenting and designation system, the risk of judicial review of decisions, and the
prospect of new jurisprudence. These are mitigated by targeting proposals of regional
or national significance to use the fast-track consenting and designation process, the
development of strong eligibility criteria and the insertion of independent revie

the use of panels.

Caveats, limitations and uncertainties of the analysis

105.

Given the speed at which this proposal has had to be developed, is of all
alternative options has not been possible. However, the preferred gpti s the benefit
of being based on previous examples of legislation designed to_respon emergency
events.

Other relevant legislation




Human righQ mplications and disability perspective
121. T& o0 human rights, gender and disability implications associated with this

Proactive Release

123. The paper will be proactively released as soon as practicable following the introduction
of the Bill.




Recommendations

The Minister for the Environment (the Minister) recommends that Cabinet

1.

note that the COVID-19 pandemic crisis is causing serious economic and social effects,
the consequences of which will be felt for several years

note that standard consenting and designation processes under the ource
Management Act 1991 (RMA) could constrain the pace of recovery an jects
needed to employ people

Legislation to enable fast-track consenting

3.

agree that special legislation (the legislation) be enacted with the of assisting
the economic recovery from the effects of COVID-19 by fast- nsenting and

designations for specified development and infrastructure pr@je

note that the design of the proposed legislation has dra iences from special
legislation passed following the Canterbury and n ik@ura earthquakes

note that this is an opportunity to support econo through infrastructure and
development projects that can commence rapi ell as addressing a range of
environmental challenges

note that this proposal will complementghe Infrastructure Industry Reference Group’s
work to identify infrastructure projects that are ‘shovel-ready’, or will be within six

critical employment

months \
note that the proposal will als@ maller projects that could collectively provide

Purpose of the legislation 4,

8.

agree that the pu@e special legislation be to:
0

a. urgently ployment to support the recovery of New Zealand from the
economi@and social impacts of COVID-19

b. suppo inty of ongoing investment across New Zealand
c

. vide a fast-track resource consent process for a range of differently sized
2 pcated projects

g that the legislation, to be called the COVID-19 Recovery (Fast-Track

onsenting) Bill 2020 will provide a fast-track consenting and designation process in
order to meet the above purpose, while ensuring that the principles of the Treaty of

aitangi (Treaty) are taken into account, Treaty settlements are upheld, and the
environment is not sacrificed
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Projects that achieve multiple Government objectives should be prioritised

10. note that it is the Minister for the Environment’s intention that the legislation’s fast-track
process apply to projects that are assessed as meeting the criteria listed in
recommendation 22 below

11. note that the Minister for the Environment is working with Ministerial colleagues, the
Infrastructure Industry Reference Group, local government, Treaty partners, amd non-
governmental organisations (NGOSs) to identify suitable projects that will be
the fast-track process in this legislation

Sunset clause

12. agree that the legislation will self-repeal two years after enactiie t with some
Orders in Council approved prior to the self-repeal date copti have effect,
depending on the projects and the length of time needed to ¢ them and to allow

for the continuing effects of some activities
New processes to achieve the purpose of this legislati

13. note that the proposals in this paper have beent mber of iterations following
feedback from Ministers and departments

14, agree that there be three levels of interventio achieve the purpose of this legislation:
a. list specific large-scale governmeft-led projects in the Bill
b. enable certain central an al rnment-led projects to occur as of right,

g
provided specified criteti
c. provide a fast-track$e consenting and designation process for other

publicly or pr'uat led\projects
15. note that process Nails relating to the listing of projects in the legislation, and
enabling certain t-led projects to occur as of right, continue to be refined

Framework for fast-tr cafisenting process

16. agree thatjpi0 not listed in the legislation, or government-led projects that will be

enab as of right, will be eligible for consideration by the Minister to use a
fast- senting and designation process
17 that the fast-track consenting and designation process will have two stages:

a. eligible projects to be confirmed through Order in Council

b. resource consents and designations needed for these projects will be
considered and determined by an Expert Consenting Panel (Panel)

18. agree that the new process will enable the Minister for the Environment to recommend
that the Governor-General make Orders in Council that specify projects eligible to be
considered by a Panel
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Taking into account the principles of the Treaty of Waitangi and upholding Treaty settlements

19. agree that when the Minister or other persons perform duties and functions under this
legislation, they must take into account the principles of the Treaty of Waitangi

20. agree that existing Treaty settlements must be upheld by this legislation, and that
broadly this will be done by:

a.

requiring decision-making processes in the legislation to reflect oblig
out in Treaty settlements, including for functions the legislation repla

requiring decision-makers to have regard to any documents t@ements

specify must be included in decision-making on resource c
preventing development on land:

returned under a Treaty settlement unless there reement from the
relevant iwi authority; or

considered necessary for Treaty set e oses by the Minister

for Treaty of Waitangi Negotiations
Eligible projects and statutory criteria @

21. agree that any persons with eligible projects e able to apply to the Minister for the

Environment to use the fast-track proce

, with thié Minister being able to refer a project

to a Panel if the Minister considers the prgject meets the purpose of the legislation

22. agree that when making the eligibi
all or any of the following crite,

a.

a.

ssessment, the Minister may take into account

economic benefits foRco nities or industries affected by COVID-19

the social g ural'wellbeing of current and future generations

whether proj would likely progress significantly faster by using this
process

wh project will result in a significant public benefit, in respect of which,

the

ill:

r may have regard to any relevant matter, including whether the

generate employment

increase housing supply and contribute to well-functioning urban
environments

provide infrastructure, to improve economic, employment, and
environmental outcomes, and increase productivity

improve environmental outcomes for coastal or freshwater quality, air
guality, or indigenous biodiversity
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23.

24.

25.

26.

27.

V. minimise waste

vi. contribute to New Zealand'’s efforts to mitigate climate change, including
by accelerating New Zealand’s transition to a low-emissions economy

Vii. promote the protection of historic heritage

viii. strengthen our environmental, economic and social resilience, luding
to natural hazards and the impact of climate change

agree that, as part of the eligibility assessment, the project must not:
a. authorise any activity classified as prohibited in any plan or propes
b. authorise any works in a customary marine title area underthe ige and Coastal

Area (Takutai Moana) Act 2011, unless agreed in writing evant customary
marine title group

c. involve land returned under a Treaty settlemént, @ere is agreement from
the relevant iwi authority; or
d. involve land considered necessary for Trea@ment purposes by the Minister

for Treaty of Waitangi Negotiations
agree that an eligible project could be ape large'project, or a group of smaller regional

projects, and may cross local authority ndaries
adequate information to the Minister on

agree that an applicant will neeN’
how the project meets the rel criteria<@nd whether it would meet the purpose of
I

the legislation, and the Minist ve the ability to request further information from
the applicant

¢
agree that the Minist ill the ability to approve initial stages of a project, while
retaining discreti on ether subsequent stages are considered under the
legislation, or fo jsting RMA consenting or designation process
agree that the [ will have discretion to decline any application for a project for

a
[ ‘ ng but not limited to:

d@"be more appropriate for the project to go through the standard RMA
nting or designation process

directing the project to the Panel would not promote Part 2 of the RMA
c. the project is inconsistent with any relevant national direction under the RMA

d. directing the project to the Panel would be inconsistent with any Treaty
settlement

e. the applicant has a poor history of environmental regulatory compliance

f. the applicant has not provided sufficient information to determine whether the
project meets the eligibility criteria
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Order in Council to confirm projects and use the fast-track consenting process

28. agree that these projects will be confirmed as eligible through an Order in Council, and
the applications for resource consents and notices of requirement for the eligible
project will be considered by a Panel

29. agree that before recommending the making of an Order in Council, the Minister will
need to consider comments from key stakeholders and Treaty partners,9and act
consistently with relevant Treaty Settlements

30. agree that key stakeholders could include (but not be limited to) th ocal
authority, and appropriate Ministers to be specified in the legislatio ch as the
Ministers of/for Arts, Culture, and Heritage, Infrastructure, Tran t, ervation,
Climate Change, Maori Crown Relations: Te Arawhiti, Local Go , and Treaty

of Waitangi Negotiations)
31. note that once an Order in Council is made, there should be a level of certainty a

resource consent will be granted

The Minister of Conservation is a joint decision-maker to the“ext at the project relates to

the coastal marine area

32. agree that for any project that is to be cartj igPwhole or partly in the Coastal
Marine Area, the Order in Council must repared jointly with the Minister for

Conservation

Proposed fast-track resource consent a requirement process

33. agree that an eligible project (confirmed through an Order in Council) will follow a fast-
track resource consent (or f requirement) process, and would proceed as
follows:

a. the Minister for t ironment would appoint a Panel to consider and make

decisions wo for resource consents or designations
m

b. reduced | requirements would apply for the applications for resource

consentsiand designations
C. no feq ment for public or limited notification of an application, but the Panel
Q equired to invite comments on the application from persons specified
Order in Council, who at a minimum would be:

the relevant local authorities
Ii. any relevant iwi authority

iii. any relevant customary marine title group, protected customary rights
group or applicant group under the Marine and Coastal Area (Takutai
Moana) Act 2011

iv. the owners and occupiers of any land on which the project is to be
undertaken, or of any adjacent land
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34.

35.

36.

37.

38.

39.

40.

41.

42.

V. certain Ministers of the Crown (to be identified in the legislation)

Vi. certain organisations or persons, to be identified in the legislation, being
but not limited to environmental NGOs and infrastructure industry groups

Vii. any other person that the Minister for the Environment (and Minister of
Conservation, if the project relates to the coastal marine area) gonsiders
appropriate

agree that there will be reduced timeframes compared to standard RMA
the nominated persons to provide their comments

agree that there will be no requirement to hold a hearing @
agree that the Panel will be required to:
a. apply Part 2 of the RMA alongside the purpose of

b. have regard to any relevant national direct ority plan or proposed
plan, or other the matter listed in section 104 e RMA when considering
applications for resource consents

c. have particular regard to the mattersqsimil sted in section 171(1) and (1B)
of the RMA when considering applicati for designations

agree that the Panel must consider uments that any relevant Treaty settlement
specifies must be included in decision- g on resource consents or designations

agree that the Panel cannot c@ uthority to capital expenditure
agree that the Panel must i decision on the application it is considering within
25 working days of Qe ecifies it must receive comments on the application

agree that the Pank ble this 25 working day timeframe if the scale of the project
0

that is the subj application means it cannot be determined within that
timeframe

agree that{fog/ptejects including multiple activities, of any size, the Panel may issue
[ @ es to enable initial works to be started while further details and/or later
e project are worked through in subsequent approval processes

he Panel may only decline the resource consents or designations in certain
irc tances to be set out in the legislation, such as:

a. if the Panel considers the information provided to it is insufficient or inadequate
b. the consent cannot be granted in a manner that promotes Part 2 of the RMA

c. granting consent would be inconsistent with any objectives or policies in
relevant national direction
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d. granting consent would be contrary to the objectives or policies relating to
freshwater quantity or freshwater quality in any operative or proposed plan, or
national direction, or any Water Conservation Order

e. granting consent would be inconsistent with any relevant Treaty settlement
legislation

f. if the activity is likely to cause any adverse effect that is more than m on
the exercise of a protected customary right

The Panel will make decisions for designations

43. agree that to expedite the process the Panel will be the decision-maker esignations
in the same manner as a Board of Inquiry when considering notic ement as

part of nationally significant proposals

Appeal rights @

44, agree that appeals against a decision of the Pane| on t urce consent (or notice
of requirement to confirm a designation) will be li d¥ pint of law appeal to the
High Court with a further right of appeal to the Co peal, with no right to appeal
to the Supreme Court

45. agree that any application for judicial reviewwould™fieed to be filed at the same time
as a point of law appeal

46. agree that the following persons,willbe alile to lodge an appeal:

a. alocal authority
b. the applicant, in rel 'o@source consent

c. the requiring@utfeni relation to a notice of requirement for a designation

d. the Attorne&xrepresenting a relevant aspect of the public interest

e. apersonwho has an interest in the decision that is greater than the interest that
r lic has, which would generally include the relevant iwi authority

the
anda t landowners

Appointment ns of the Panel
47. e Minister for the Environment will be able to appoint Panels to consider

etermine applications for resource consents and/or notices of requirement for
ligible projects specified in Orders in Council

48. agree that the Panel will be appointed jointly with the Minister of Conservation if the
roject relates to the Coastal Marine Area

49. agree that the Panel will be provided with functions, duties and powers similar to those

provided to consent authorities in the RMA when making decisions on resource
consents and designations
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50.

51.

52.

53.

54.

55.

agree that the Minister for the Environment will set the terms of reference, specify when
the appointment commences/ceases, and have the ability to remove members from a
Panel at any time for just cause and appoint new members

agree that a Panel will generally have no more than four members, but could exceed
four in order to accommodate circumstances unique to a region or locality, or number
of applications considered

agree that, unless otherwise provided for in the Treaty settleme will be
chaired by a current or retired Environment Court Judge (or ot e, or senior
lawyer with resource management expertise), and include m of (or person
nominated by) the relevant local authority(ies), and include a tative nominated
by the relevant iwi authority(ies)
agree the Panel must collectively have: @

a. knowledge, skill, and expertise relating t ceé’management

b. technical expertise in relation to the piroje e effects of the project

c. expertise in tikanga Maori and matauranga Maori
agree that the Panel will be able its own procedure as it thinks appropriate,
including the commissioning of re , andithe ability to appoint technical advisors

Secretariat support, and cost recover

56.

57.

agree that, if requgte hegEnvironmental Protection Agency (EPA) must provide
advice or secretarjat sGppo he Minister for the Environment in developing an Order
in Council, or a Panél de ining an application

providing a also be required to review applications and assist applicants,

agree that, if requested, the relevant local authority be required to assist the Panel by
iC
where neefle

incurred by the EPA or local authority in supporting the Panel process
ecoverable from the relevant applicant/s

hat certain government agencies (such as Waka Kotahi/NZTA, Kainga Ora - Homes
and Communities (Kainga Ora), the Ministry for Housing and Urban Development
(MHUD), or KiwiRail), and local government, should be enabled to carry out projects
as of right within existing road corridors, rail corridors, or on land owned by Kainga Ora
or MHUD
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60.

61.

62.

63.

64.

65.

66.

67.

68.

note that thresholds for this approach, including a maximum dollar value, are being
considered

note that consideration is also being given as to whether this approach would be by a
form of self-consenting, or by deeming activities to be permitted

note that these options carry some risk of a less robust assessment of enviconmental
effects

note, however, that central and local government agencies have a cle
delivering public benefit, are subject to a higher level of scrutin ate
organisations, and have governing legislation that requires irghmental

considerations
note the Minister for the Environment and Minister for Loca ver, nt will report

back to Cabinet via the following LEG paper on any furthefic to enable local
authorities to advance their three waters, roading, or housi

note that the Minister for the Environment and/oféa P
greater faith in government agencies, as democratically, a
appropriately manage environmental outcomes

be justified in having
untable organisations, to

agree that there is merit in further considering op 0 expedite government agency
led projects

invite the Minister for the Environment aRd Minister for Infrastructure to report back to

Cabinet on what thresholds shotlg, a to which permitted activity could occur
note that a safeguard on su being exercised could include that activities
involved are not classified ibjted or non-complying activities under the relevant
regional or district plan

L 4

Outstanding matters

70.

The

72.

Engagement with Maori \\
k

69.

note that fast—%ocesses risk impacting existing Treaty settlements and the
€

relationshi aori and the Crown
agree a nue and time be provided for iwi policy technicians to participate in

@ nent of this new legislation alongside officials

agtee that this Cabinet paper be shared with the Iwi Chairs Forum Pandemic Response
ro

ed to align Government funding and programmes

note that the Minister for the Environment will consult with other Ministerial colleagues
to ensure the Government provides sufficient training and other support for workers
moving into project roles, as well as a clear understanding of the overall benefits
accruing from this pipeline approach



73.

note that | propose to report back to Cabinet at regular intervals to provide progress
updates

Outstanding additional policy decisions required

74.

75.

76.

note that a number of policy issues remain outstanding

agree to delegate to the Minister for the Environment the ability to make furtier policy
decisions, in consultation with other appropriate Ministers (including but noglimited to
the Minister for Maori Crown Relations: Te Arawhiti, Minister for Housing
Conservation, Minister of Land Information, Minister for Climate Char@ er of

Local Government, and Minister for Treaty of Waitangi Negotiations)
agree these matters will include:

a. the projects that will be listed directly in the legislati e processes that
will apply to them

b. the details of how government-led projects edited, including threshold
or land tenure considerations, as discussed in 0 ndations 59 to 68 above

ocess (such as information
requirements for an application, crit r to an application, a list of key

stakeholders to consult with, and abili r the Minister for the Environment to
direct a project to proceed via existing consenting or designation process
under the RMA), and aspects the Panel's consenting and designation
process, such as:

c. the development of the Order in C

i. the Panel's me

ii. the Panelsr , functlons timeframes, and procedures
iii. |nfo r ements for applications
iv. eI may process consents in stages

e of conditions of consent

ircumstances where the Panel may decline consent

note that the costs of developing this special legislation and any costs incurred in
FY2019/20 will be met within existing departmental baselines

agree that funding for implementing and operating the legislation will be considered
through the 8 9(2)(f)(iv)
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Procedural matters

81.

82.

83.

84.

85.

86.

87.

88.

note that the Treasury has determined that this proposal is a direct COVID-19 response
and has suspended the RIA requirements in accordance with Cabinet decisjon (CAB-
20-MIN-0138)

note that the Treasury considers that the proposal represents a significant ¢

the status quo and has worked intensively with the Ministry for the t to
ensure all available relevant analysis is included in this paper. The itaking and

evaluation measures covered in this proposal should be strictly a e order to
prevent unintended consequences that could not have been ass stematically
due to time constraints

authorise the Minister for the Environment to issue structions to the

Parliamentary Counsel Office to draft the legislation

agree that this Bill will be added to the Legislation Pro with a priority 2 category
and will need to be passed as soon as practica t the drafting of immediate,
special legislation to respond to the vario ues arising from the COVID-19
lockdown is to take precedence over this Bi

authorise the Minister for the Environmet to develop any commencement, transitional
and savings provisions with the Parliamentary Counsel Office through the drafting
process

note that the drafted comm nd“transitional provisions will be subject to
approval by Cabinet when it c ders the Bill for introduction

note that this Cabibet will be proactively released as soon as practicable
following introduc%

note that the MiniStér Environment will report back to Cabinet at regular intervals
to provide progfess updates

Other relevant le
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Authorised for lodgement

Hon David Parker

Minister for the Environment
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Appendix 1 — comparison diagram of the Kaikdura emergency response legislation and
the this legislation
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The Hurunui/Kaikoura Earthquakes
Recovery Act 2016

COVID-19 Recovery (Fast Track Consenting) Bill

Hurunui/Kaikoura Earthquakes Recovery (Coastal Route and
Other Matters) Order 2016

Two stage process:
1) Order in Council to confirm projects
2) Expert Consenting Panel to process consents and designations through a modified consenting process

There is no application process.

During the preparation of the Order in Council, the Minister must
undertake consultation steps (any relevant persons) on the
proposal to make the Order and its effects
They could override legislation which includes but are not limited
to RMA, Public Works Act, Reserves Act and Wildlife Act

Draft Order circulated to Hurunui/Kaikoura Earthquakes Recovery
Panel, Committee of the House of Representative (Regs Review) or
each leader of the political party (if the House is adjourned)

Minister must have regards to the recommendations received
from the Panel and Regs Review when making recommendations
to Governor General to issue the OiC

Order in Council specified two processing pathways: consents
processed in the immediate aftermath and those process after the
end of transition period. It also deemed permitted, and deemed
controlled activities (despite the activity status in relevant plans)

Consents lodged with the
council after the end of
transition period

(immediate aftermath)
Resource consents
lodged with Council

Non-notified
consents
(deemed controlled)

Non-notified consents,
but councils need to
consult with specific

persons identified in the
Order

(but they are not
‘submitters)

Councils make
decisions (highly
reduced timeframe)

(consents were
controlled

Order specified
conditions, and
therefore councils
cannot impose
conditions other than
what is in the Order

The council must grant
onsent, and there were
carve outs, where
councils do not need to
have regards to national
directions, relevant
council planning
documents, and certain
effects and alternative
methods of discharges,
when making decisions.

No appeal, given it
was non-notified

Applicants apply to the Minister for the Environment

The Minister, with advice from Ministry for the
Environment (or the EPA, if requested by the Minister),
considers if the project meets any of the criteria.
He or she may decline the application.

The Order in Council that confirms the project to u
this process is made

A 4

All resource consents (and desig
project will be referred to the E
chaired by a current or retir
The Panel will include a me
by) the relevant local a
nominated by the re

ity, and d representative
t iwi authorities

project lodges applications for
signation) with the Panel. The
assessment of effects on the
information requirements would

apply .

lications are non-notified, but the Panel must invite
comments from certain specified persons, and may invite
comments from other persons

Any comments must be provided in a specified timeframe
There is no requirement for the Panel to hold a hearing.

2

Decisions
The Panel will apply the relevant RMA decision-making
provisions alongside the purpose of the Bill

| Minist

equest further

| The ca
i he applicants.

infor fr

The Minister for the Environment

seeks Cabinet agreement to delegate

further policy decisions such as:

e options to expedite smaller scale
government projects

e extent of the Expert Consenting
Panel’s ability to decline an
application for resource consent
and/or designation

I Timeframe:

| The Panel must issue the

I decision within 25 working
: days of the date the

| comments are due. The

I Panel may double this
timeframe.

The Panel may decline resource

Resource consents

consents (and designations) in
certain circumstances*

Only the following persons have appeal
rights:
e alocal authority

(and Designations)

are issued with Note: subject to delegated

the applicant, in relation to a

When imposing
conditions of consent,
they are also restricted to
certain matters identified
in the Order.

No appeal, given it was
non-notified
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conditions of consent

decisions by the Minister for the

Environment

resource consent
e the requiring authority, in relation to

Appeal rights available to the High Court on points
of law and a further right of appeal to the Court of
Appeal (final court)

a notice of requirement for a
designation
e the Attorney-General representing a
- relevant aspect of the public interest
e g person who has an interest in the
decision that is greater than the
interest that the general public has



Appendix 2 — Existing RMA approval process options (status quo)

complex or potentially contentious
applications.

For matters that either are, or part
of, a proposal of national
significance.

The Minister decides to call-in a
matter either on their own initiative
or on request from an applicant or
local authority (an applicant can
lodge an application for call-in
directly with the Environmental
Protection Authority).

The Minister decides to refer matter
to either a Board of Inquiry or to the
Environment Court.

complex or potentially contentious
applications.

The applicant makes a request to
the relevant consent authority to
allow application to be determined
by the Environment Court in the first
instance instead of by the consent
authority.

Useful for applications which are
likely to be appealed to the
Environment Court after the council
has made a decision.

Only applies to notified resource
consents, alteration to conditions of
a notified resource consent,
designations or alteration to a
designation.

e application

e notification assessment
(notified, limited notified, or
non-notified) — who should be
told about the application an
be allowed to submit on it

e hearing (if required)

e decision

e possible appeal

the High, Appe
Courts.

arosupreme

district plans that

controlled activity

. his should not be

ith the fast-track process

in this legislation which

a much broader application.

process was introduced into

RMA in 2017. Itis currently used

by only a small number of councils

(as indicated by MfE's National
Monitoring System data).

rop

RMA process option Call-in  (matters of national | Directreferral to the Environment | Standard resource consent | Fast-track application (only | Resource consent exemption
significance) Court process available for no fied controlled
district land use
Overview Typically used for large scale, | Typically used for large scale, | A Summary of a standard resource | This is very defined and | A giscretionary power for councils
consent process: only fo for resource

to treat an activity as permitted if
there is only a marginal or
temporary rule breach.

Boundary activities are to be treated
as permitted if written approval is
given by the relevant neighbour(s)
and certain information provided to
the council.

Decision maker

Board of Inquiry or the Environment
Court.

Local authority makes decision to
allow direct referral.

Environment Court final decisi
maker.

Appeals to the High Court on

4

N
O

timeframes (excluding
appeals)

Appeals Appeals to the High Court on points
of law only. of law only.
Processing Board of Inquiry: final decision to be

issued within 9 months of EPA
notifying the matter.

For matters referred to the
Environment Court, timefra e
dependent on the Enyi t

Court’s case load.

R ntSeonsent authority, which
e to an independent

commissioner or hearings

Relevant consent authority.

Relevant consent authority.

appeals if non-notified. Decision
not to notify can be challenged by
judicial review.

Full appeal rights to the
Environment Court for limited and
fully notified applications. Further
appeals on points of law to the High
Court.

No right of appeal. Notification
decision can be challenged by
judicial review.

No right of appeal, unless the
boundary activity is a non-
complying activity.

e Environment

Dependéant
Co as . Can be a matter

'

The RMA sets statutory timeframes
of: 20 working days for non-notified
resource consents, 60 working days
for limited and notified consents
with no hearing, 100 working days
for limited notified consents with a

Must be processed within 10
working days.

Actual processing timeframes in
2018/19 ranged from one to 50
working days (median 9 working
days).

Boundary activity applications to be
issued within 10 working days.

No statutory timeframe for marginal
or temporary non-compliance
process.

10 Any regional permits (including land use) or subdivision consents can be ‘fast-tracked’ under section 87AAC of the RMA. The controlled district land use consent will no longer be “fast-tracked’ if a hearing is held (applicant could request for a hearing) and
if the applicant does not opt out of the fast-track process.

1




RMA process option Call-in  (matters of national | Direct referral to the Environment | Standard resource consent | Fast-track application (only | Resource consent exemption
significance) Court process available for non-notified controlled
district land us nsents)
hearing, and 130 working days for
notified consents with a hearing.
Actual processing timeframes for
non-notified consents in  the
2018/19 period ranged from: 19 to
64 working days (median of 29
working days), and notified
consents from 142 to 249 worki
days (median of 206 worki
days)?8.
Costs Actual and reasonable costs | The consent authority can recover | Costs for non-notified edian cost in 2018/19 was $850.
incurred in running the call-in | actual and reasonable costs before | consents in 2018/

process can be recovered from the
applicant — high financial costs.

Full  costs for  applications
considered by a board of inquiry
have ranged from $857,126
(Transmission Gully Plan Change
Request) to $3,040,690 (Basin
Bridge).

The length of the hearing is a key
determinant of cost.

an application is referred to the
Environment Court.

Once an application is before the
Environment Court, the Court is
able to recover its costs and
expenses from any party. Costs
recovered by the Environment
Court for direct referral applications
have ranged from $8,264 to
$427,404 (average of $106,815).

>

Q}O

$250 to $4,000 (media
Costs for a limited smetifi

Costs for pub onsents
ranged fro $41,000
(median $18,




Appendix 3 — Canterbury and Hurunui/Kaikoura emergency response legislation
Consenting processes, information requirements and conditions

Hurunui/Kaikoura

The Hurunui/Kaikoura Earthquakes Recovery Act 2016 (HKER Act) authorised the issuing of
Orders in Council to “grant exemptions from, modify, or extend any provisions of” a specified
list of enactments, including the Resource Management Act 1991 (RMA) and PWA. It enabled
Orders in Council made under the Act to modify the application of primary legislation,
imposing consent conditions in the Order in Council. The Order in Council-making
was robust and included providing a draft copy of Orders in Council to the Regulatio
Committee, as well as a specially appointed review Panel.

The details of the modifications to RMA and Public Works Act 1981 (PWA)\grocgsses to
restore State Highway 1 and rail routes were set out in the Hurunui/Kaij
Recovery (Coastal Route and Other Matters) Order 2016 (HKER Order). Order itself set
out separate consenting processes, for work carried out by or on b ew Zealand
Transport Agency and KiwiRail (“the agencies”):

1. Resource consent for “restoration work”!! was deemed a ¢ activity.
a. Reduced information requirements instead of a full assessment of
environmental effects; agencies only needed e a broad description of the

work and its site, a desktop assessment atential effects, any proposed
conditions and description of any consult :
b. Councils also could not reject the applica as incomplete.

2. All these applications were processed by coRsent authorities (in this instance, Kaikoura
District Council and Environment Canterb d there were two processing pathways:
a. Consents processed in the immediate aftermath of the earthquakes (during a state
of emergency or transition nder the Civil Defence Emergency Management
Act)
o0 highly reduced timef granting resource consents
0 limited the c@ns ority’s ability to impose conditions to the conditions
specified i ule T%of the Order
0 no consulta W eeded, and these consents were non-notified
0 consent o} could only modify the conditions specified in Schedule 1
through the follewing process:
»_th sent authority could recommend amendments to those
itions, which the agency could accept or reject
agency rejected a recommended amendment, it must identify an
ernative amendment and the conditions, as then amended, apply to
the consent
nsent authority would make its decision on the application, granting the
consent, within 3 or 7 working days (depending on the circumstances).
. Comsents processed after the end of the transition period or where the agencies
elect not to use the process in (a) above
o0 the imposition of conditions was restricted to matters of control specified in the
Order, but could otherwise impose the conditions the councils saw fit

11 The HKER Order defined “restoration work” to mean activities that were necessary or desirable to restore, and
enhance the safety/resilience of, the Kaikoura road and rail route.
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o all consents were non-notified but a specific list of people (including mana
whenua, relevant ministers and owners/occupiers of adjacent land) are invited
to provide comments

0 these persons had 15 working days to provide comments, but they were not
‘submitters’ and could not appeal under the RMA

o0 when making its decision, the consent authority:

= Was not required to “have regard to” the matters in s104(1)(b) of the
RMA12

= |n regards to discharge consents, was not required to have ard to
the matters in s105 of the RMA (relating to certain effe and
alternative methods of discharges)

o0 when making its decision, the consent authority was required to a

decision within 21 working days of the application being Iodged.@

Other modifications to consenting processes (and designations) a

e In a similar matter to the ‘super fast-track process’ for reso ts under 2.a
above, the agencies could give notice of a requirement to designation to
provide for restoration works. The consent authoritigsgco only impose the
designation conditions set out in Schedule 2 of less agreed with the
agencies.

e The Order also deemed specific activities with rel
as either permitted activities (meaning no conse
(meaning that consent must be granted, with li retion over conditions. These
activities related to temporary depots, stora ing facilities.

¢ Only a consent authority or Minister of the Cro ould take enforcement proceedings

Inor environmental effects
ired) or controlled activities

There were seven Orders that were @
RMA consenting provisions. Most {@f the
certain timeframe requirements undegthe

advice.
The Canterbury Earthqua%«ce Management Act Port of Lyttelton Recovery) Order
ha

2011 was less prescri e HEKR as discussed above, and has the following key
elements:

on works and port activities to be controlled activities
are all non-notified
ion requirements with certain parties such as Ngai Tahu, Department
on (DoC), Heritage NZ and others (before lodging an application)*?

ant must provide a summary of consultation, and response of the applicant
e views and any conditions that the applicant proposes be imposed on the
source consent

MA). Only specific Orders will be discussed in this

12 Any relevant provision of a national environmental standard, regulations, a national policy statement, a New
Zealand coastal policy statement, a regional policy statement or proposed regional policy statement, or a plan or
proposed plan.

13It is noted that there is no duty for the applicant to consult before lodgement of resource consent under
standard RMA provisions, or response to those feedback — and outline them in an application for resource
consent.



e restrict consent authority to only impose conditions on matters such as location,
materials used, management of effects of those activities on matters identified in
Clause 11 of the Lyttelton Order

e council is required to give notice of its decision on the application no later than 5 days
after the application is lodged with consent authority

¢ Environment Canterbury and Christchurch City Council were the consent authority
only consent authority or Crown Minister may take enforcement proceeding on the
resource consents granted under this Order.*

The Canterbury Earthquake (Resource Management Act — Burwood Resource |
Park) Order 2011 provided for a streamlined resource consent process for the te

storage and recycling of earthquake waste at the Bottle Lake Forest Park joining
Burwood Landfill.
e Applications to be determined on a non-notified basis. However, a pplication is
lodged, council must notify certain persons and organisations Invitegeomments
¢ the person or organisation may not appeal against the conse ity’s decision on

the application.

The Canterbury Earthquake (Resource Management Ac
Order 2011 provided for a streamlined resource consgii, [
recovery works already undertaken by Orion New Zeala %

e An electricity network recovery work is to beyfreated*as if it were a controlled activity,
despite anything in any regulations, plan, or propased plan

e councils can impose conditions but to ters restricted in the Order

e applications are determined on non- basis

¢ the resource consent for tempor generators expires on the expiry of this
Order if it has not expired before_the

y Network Recovery)
ess for electricity network
ed in Christchurch.

e only Christchurch City Coun ister of the Crown can take enforcement
proceedings under the RM ource consent processed under this Order. This
also relates to Environment Gou clarations.

L 4

The Canterbury Earthquakgli{(ReSeurce Management Act) Amendment Order 2011 provides

for a streamlined res e sent process for land remediation works (including
infrastructure and flood@on works).

e Applicatio n-notified (precluded from public/limited notification)
e the counci nsult any person that they consider will be, or is likely to be, or

whose ill be, or is likely to be, adversely affected by the activity to which the
applica |ates
e in@xe g the discretion to undertake consultation, the council must have regard to

hefmeed for the land remediation work concerned to proceed expeditiously

e council may grant a consent for a non-complying activity that will or may have
dverse environmental effects or be contrary to an objective or policy in a relevant
lan.

14 Note that RMA enables any person to apply for enforcement order (Section 316 of the RMA).
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Some of the key elements in other Orders made under CERA can be found below:

e exempting Kate Valley Landfill from resource consent requirements. This was done by
enabling the activity to be undertaken without a resource consent under emergency
provisions (s 330B of the RMA) for an extended period of time (specified in the relevant
Canterbury Earthquake (Resource Management Act) Order 2010)

o the majority of the Orders dis-apply councils’ ability to extend timeframes under s37 of
the RMA

e only one CERA Order specified a condition. This is however minor as it relates to a
condition requiring information to be provided

e one of the Orders deemed certain activities (i.e. temporary accommodation, t %
depots and storage facilities in specified locations) permitted, but specifies the g
not create an existing use rights for the land or structure after the i
Canterbury Earthquake (Resource Management Act Permitted Activitie rder 2011

e none of the Orders required upfront information requirement, or rs@' rmation

requirement.

Relevant timeframes

Hurunui/Kaikéura timeframes @
. the earthquake — 14 November 2016 \
m

° initial earthworks to clear the route began al iately after the earthquake,
carried out as emergency works under s33 r’@;\AA

. the Act receives royal assent — 12 Dece r urunui/Kaikoura Earthquakes
Recovery Act 2016

o the Order in Council is made — 20 December?2016. Hurunui/Kaikoura

Earthquakes Recovery (Coastal Route and Other Matters) Order 2016. Work on
while the Act

drafting the Order in Councilxe

. works for deemed permitted activities (temporary depots, storage facilities, and
parking facilities) could ha[\@ d as soon as the Order in Council was made

. first resource consent a ofMymade under the Order in Council process: 15
February 2017

° first resource cogse afted under Order in Council process: 24 February 2017.

Canterbury timeframes \\

e date of the maj@uakes — 4 September 2010 and 22 February 2011
¢ Royal asse bury Earthquake Response and Recovery Act 2010 —14 Sept

2010
e Uup to seven rs which modified the RMA consenting provisions were developed
under IT2011.
Int ith the Public Works Act 1981
/Kaikéura
The R Order modified the operation of the PWA to remove the requirement for prior

negotiations for acquisition of essential land and removed rights of objection to the
Environment Court.

Canterbury

The Canterbury Earthquake Recovery Act 2011 contained powers to compulsorily acquire
land and other acquisition powers.





