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FTC#97: Application for referred projects under the COVID-19
Recovery (Fast-track Consenting) Act — Stage 2 decisions

Key Messages

1.

This briefing relates to the application received under section 20 of the COVID-19 Recovery
(Fast-track Consenting) Act 2020 (FTCA) from Matvin Group Limited for referral ofsthe
Browns Bay Road Apartments project (the Project) to an expert consenting panel (a,panel).
A copy of the application is in Appendix 1.

This is the second briefing relating to this application. The first (Stage 1) briefing (BRF-748)
with your initial decisions annotated is in Appendix 2.

The Project is located at 201 and 203 Browns Bay Road, Auckland. lt«is to establish a
residential development that includes:

a. four apartment blocks up to six storeys (approximately 17 metres) highscomprising
approximately 51 one- and two-bedroom residential units

b. basement and deck parking

c. outdoor courtyard space and gardens

d. associated infrastructure including roads, vehicle access andthree-waters services.
The Project will involve activities such as:

a. demolition of existing dwellings

b. vegetation removal

c. earthworks (including disturbance of contaminated land)

d. groundwater takes, diversion and dewatering

e. discharges of stormwater and contaminants to land

f.  construction of four residential buildings and associated facilities

g. construction of transport infrastructure, accessways, outdoor areas and three waters

services
h. landscaping and planting
i. unit title subdivision
= (any other activities that are —
i. associated with the activities described in ‘a’ to ‘i’; and
i withimvthe scope of the Project as described in paragraph 3.

The Project, will require land use and subdivision consents, water and discharge permits
under.the Auckland Unitary Plan (AUP), and consent under the National Environmental
Standard for Assessing and Managing Contaminants in Soil to Protect Human Health (NES-
CS):

The Project site is zoned Residential — Mixed Housing Urban under the AUP. The Project
requires consents for restricted discretionary activities including building height and
development density greater than permitted zone standards.

We recommend you accept the referral application under section 24 of the FTCA and refer
the Project to a panel for fast-track consenting. We seek your decision on this



recommendation and on our recommendations on directions to the applicant and a panel,
and notification of your decisions.

Assessment against Statutory Framework

8. The statutory framework for your decision-making is set out in Appendix 3. You must apply
this framework when you are deciding whether or not to accept the application and when
deciding on any further requirements or directions associated with Project referral.

9. Before accepting the application, you must consider the application and.any further
information provided by the applicant (in Appendix 1), the Section 17 Report((in Appendix 5)
and comments from Ministers and Auckland Council (in Appendix 6). Following'that, you may
accept the application if you are satisfied that it meets the referral criteria.in'section 18,0f the
FTCA. We provide our advice on these matters below.

10. We have also considered if there are any reasons for declining the \Project, ineluding the
criteria in section 23(5) of the FTCA, and provide our advice on these matters terassist your
decision-making.

11. However, before you make that decision you must considerithe application(in"Appendix 1),
the Section 17 Report (in Appendix 5), and comments from-local authoritiesiand Ministers (in
Appendix 6). We discuss these matters and provide our advice below.

Further information provided by applicant

12. In response to your request under _section 22 of the FTCA the applicant provided further
information on the following:

a. whether the Project will require any additional resource consents for the construction
phase under the AUP"and/or the NES-CS

b. clarification that the Project desigh.will not negatively affect the existing water drainage
right currently registered against the record of title for 201 Browns Bay Road.

13. We have taken thistinformation into account in our analysis and advice.

Section 17 Repart
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14. The Section 17 Report indicates that there are 17 iwi authorities, 8 Treaty settlements and
12-Treaty settlement entities relevant to the Project area.

15.4Na.specific cultural'er commercial redress provided under the settlements would be affected
by the proposed Project, and the relevant Treaty settlements do not create any new co-
governance or co-management processes that would affect decision-making under the
Resource Mamagement Act 1991 (RMA) for this project.

Comments.received

16. Comments were received from se@mmse@@® and Auckland Council. The key points of relevance
to your decision are summarised in Table A.

s 9(2)(f(iD), s 9(2)(9)(1)



s 9(2)(")(ii), s 9(2)(9)(D)

Section 18 referral criteria

19. You may accept the application for Project referral if you are satisfied that the Project does
not include ineligible activities (section 18(3)) and will help to achieve the, purpose of(the
FTCA (section 18(2)).

20. We confirm that the Project does not include ineligible activities, and therefore satisfies the
requirements of section 18(3) of the FTCA, as explained in Table A:

21. The matters that you may consider when deciding if a project'\will help achievg the purpose
of the FTCA are in Section 19 of the FTCA. Our assessment of these matters is'summarised
in Table A. We confirm that the Project will help to achieve the purpose‘ofithe FTCA, and
thus satisfy the requirements of section18(2) as it has theypotential to:

a. generate employment by providing approximately 96 full-time equivalent jobs over a
two-year construction period

b. increase housing supply through provision of approximately51 residential units

c. contribute to a well-functioning urban environment and'social well-being by providing
a variety of housing typologiesiwith good accessibility to job opportunities and public
transport

d. progress faster than wouldr otherwise be the case under standard Resource
Management Act 1991 processes, provided that the applicant lodges their applications
for resource consentin a timely manner following Project referral.

22. We consider that,any actual and potential effects arising from the Project, together with any
measures to avoidy remedy, mitigate, offset or compensate for adverse effects, could be
tested by a panel.against Part 2 of the RMA and the purpose of the FTCA.

Issues and Risks

23. Even if the Project meets the referral criteria in section 18 of the FTCA, section 23(2) of the
FILCA permits you-to decline to refer the Project for any other reason.

Section 23'FTCA matters

24+ Section 23(5) of the FTCA provides further guidance on reasons to decline an application,
and a summary of our analysis of these matters is in Table A. Note that you may accept an
application even if one or more of those reasons apply.

25, Thekey issues relate to the proposed height and bulk of the development, with the proposed
buildings being up to 17 metres high (6 metres above permitted standard) and with
approximately 51 residential units proposed (with 3 permitted under the permitted standard
provided other standards are complied with). The Project has an overall activity status of
restricted discretionary and any adverse effects resulting from the Project’s height and
density, as well as the Project’s ability to achieve sustainable management outcomes, are
matters that can be considered by a panel in a merits-based assessment.



Conclusions

26. We do not consider there are any reasons for you to decline to refer the Project. You could
accept the application under section 24 of the FTCA and all of the Project could be referred
to a panel.

27. If you decide to refer the Project, we consider that you should specify under section 24(2)(d)
of the FTCA (as requested in comments) that the applicant must provide the following
information, additional to the requirements of clause 9 of Schedule 6 of the FTCA, in an
application submitted to a panel:

a. athree-waters infrastructure capacity assessment as detailed in Table A
b. a construction management plan
C. an integrated transport assessment.

28. If you decide to refer the Project, we consider that you should specify.under section 24(2)(e)
of the FTCA that a panel must invite comments on a consent(application fromsthe following
groups and for the following reasons:

a. Auckland Transport, as Browns Bay Road is an/Arterial Road with.a"vehicle access
restriction

b. Watercare, as the Project may adversely affecti\wastewater‘system capacity and any
solutions will require collaboration with \WWatercare

c. the Healthy Waters department of ‘Auckland Coungil, ‘as‘the Project may adversely
affect stormwater system capacity andwill require=design authorisation from Healthy
Waters

d. Ngati Koheriki Claims Committee, as this is the representative body for Ngati Koheriki,
whose area of interest includes the Project site.

29. If you decide to refer the Project, the application‘and notice of decisions should be copied to
Ngati Koheriki Claims Committee.

30. Our recommendations for.your decisions follow.

Next Steps

31. You must'give notice of your decisions on the referral application, and the reasons for them,
to the applicant and the persons, entities and groups listed in section 25 of the FTCA.

32. Werhave attached’a notice of decisions letter to the applicant based on these requirements
and-our recommendations (refer Appendix 4). We will assist your office to give copies to all
relevant parties:

337 To refer the Project, you must recommend that a referral order be made by way of an Order
in Council (OIC).

34. Cabinet has agreed that you can issue drafting instructions to the Parliamentary Counsel
Office without the need for a policy decision to be taken by Cabinet in the first instance.!

i

Following the first OIC, the Minister for the Environment (and Minister of Conservation for projects in the Coastal Marine Area)
can issue drafting instructions directly to the Parliamentary Counsel Office. Cabinet has also agreed that a Regulatory Impact
Assessment is not required for an OIC relating to projects to be referred to a panel [ENV-20-MIN-0033 and CAB-20-MIN-0353
refer].



Recommendations

1.

We recommend that you:

a.

g.

Note that section 23(1) of the COVID-19 Recovery (Fast-track Consenting) Act 2020
(FTCA) requires you to decline this application for referral unless you are satisfied that
the Project meets the referral criteria in section 18 of the FTCA including that it would
help to achieve the FTCA’s purpose.

Note that when assessing whether the Project would achieve the FTCA’S purpose,
you may consider a humber of matters under section 19, including.the, Project’s
economic benefits and costs, and effects on social or cultural well-being; whether it
may result in a public benefit (such as generating employment or increasing housing
supply) and also whether it could have significant adverse effects.

Note that before deciding to accept the application for Project referral under section
24(1) of the FTCA you must consider:

i. the application
ii. the report obtained under section 17 of the FT.CA

iii. any comments and further information sought<and provided within the required
timeframe.

Note that if you are satisfied that all er part ofithe Projectimeets,the referral criteria in
section 18 of the FTCA you may:

i. refer all or part of the Project to an expert consenting panel (a panel)

ii. refer the initial stages_ ofithe Project to a panel while deferring decisions about
the Project’s remainingsstages

ii. still decline the referral applicatioff for any reason under section 23(2) of the
FTCA.

Note that if you dorefer all or part/ofithe Project you may:
i. specify restrictions that.apply to the Project
ii. specify the informationithat must be submitted to a panel
ii. (specify the persons,or groups from whom a panel must invite comments
i set specific timeframes for a panel to complete their process.
Agree that the Project meets the referral criteria in section 18(3) of the FTCA.
Yes/No

Agreethatthe Project will help achieve the purpose of the FTCA (and therefore meets
the'referral criteria in section 18(2) of the FTCA) as it has the potential to:

i. “generate employment by providing approximately 96 full-time equivalent (FTE)
jobs over a two-year construction period

1. increase housing supply through provision of approximately 51 residential units

iii. contribute to a well-functioning urban environment and social well-being by
providing a variety of housing typologies with good accessibility to job
opportunities and public transport

iv. progress faster than would otherwise be the case under standard Resource
Management Act 1991 processes, provided that the applicant lodges their
applications for resource consent in a timely manner following Project referral.
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Yes/No
Agree to refer all of the Project to a panel.
Yes/No

Agree to specify under section 24(2)(d) of the FTCA the following additional
information that the applicant must submit with any resource consent lodged with the
Environmental Protection Authority:

i. an assessment of —

1. the existing condition and capacity of the relevant infrastructure for three
waters services; and

2. any upgrades to that infrastructure that are required ‘to service ‘the
development

ii. adraft construction management plan that addresses construction traffic, dust,
noise, site stability, and erosion and sediment control

iii. astormwater assessment and a draft stormwater management plan along with
information about discussions held and any=agreements madexwith Auckland
Council’s Healthy Waters department regarding managementof stormwater

iv. an integrated transport assessment, Jincluding modelling and engineering
drawings and analysis for the construction and operation phases of the Project,
and an assessment of effects ‘on the transport network including the Browns
Bay/East Coast Road intersection

v. apreliminary site investigation or detailed site,investigation report, prepared in
accordance with the sequirements of the /Resource Management (National
Environmental Standard for Assessing and, Managing Contaminants in Soil to
Protect Human Health) Regulations*201%.

Yes/No

Agree to specify undersection 24(2)(e).of the FTCA that a panel must invite comments
from the following,additional persons,or groups:

i. Auckland Transport
ii. (Watercare Services Limited
iii. _~Healthy Waters department of Auckland Council
v, ““'Ngati KoherikinClaims Committee.
Yes/No

Agree. toycopy the application and notice of decisions to Ngati Koheriki Claims
Committee.

Yes/No

Agree to the Ministry for the Environment issuing drafting instructions to the
Parliamentary Counsel Office for an Order in Council to refer Browns Bay Road
Project to a panel in accordance with your decisions recorded herein.

Yes/No
. Sign the attached (Appendix 4) notice of decisions to Matvin Group Limited.

Yes/No
Note that to ensure compliance with section 25(3) of the FTCA, you must ensure that
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the decisions, the reasons, and the Section 17 Report are published on the Ministry
for the Environment’s website. We will work with your office to complete this task.

Signatures O&

/

Stephanie Frame * %\ q
Manager — Fast-track Consenting :\ \
Date @ O\'
N
Hon David Parker \ \\

Minister for the Environment

Q
Date @
6 {6\



Table A: Stage 2 - Project Summary and Section 24 Assessment

Project
name

Browns Bay
Road
Apartments

Applicant

Matvin
Group
Limited
c/- The
Planning
Collective

Location

201 and 203
Browns Bay
Road,
Auckland

The Project is to

establish a
residential
development that
includes:

a. four apartment
blocks up to
six storeys
(approximately
17 metres)
high
comprising
approximately
51 one- and
two-bedroom
residential
units

b. basement and
deck parking

c. outdoor
courtyard
space and
gardens

d. associated
infrastructure
including
roads, vehicle
access and
three-waters
services.

The Project will
involve activities
such as:

a. demolition of
existing
dwellings

b. vegetation
removal

c. earthworks
(including
disturbance of
contaminated
land)

d. groundwater
takes,
diversion and
dewatering

e. discharges of
stormwater
and

The Projectis
eligible under
section

18(3)(a-d) as:

e it does not
include any
prohibited
activities

e it does not
include
activities on
land
returned
under a
Treaty
settlement

e it does not
include
activities ina
customary
marine title
areaora
protected
customary
rights area
under the
Marine and
Coastal
Area
(Takutai
Moana) Act
2011.

tion 23(5 @‘F v

Insuﬁc%
li s provided sufficient information
for you

etermine whether the Project meets
e criteria in section 18 of the FTCA.

Economic benefits for people or industries
affected by COVID-19 (19(a))

ion (23(5)(a))
The applicant estimates that the Project will
provide:

« approximately 96 direct full-time equivalent , -
(FTE) jobs in roading, construction, landscaping,
planting, land surveying, administration/support
services and other related sectors over a two-
year construction period

« a contribution of approximately $12.8 million to
national GDP.

Economic costs for people or industries
affected by COVID-19 (19(a))

| ore appropriate to go through standard
| RMA process (23(5)(b))

We do not consider it would be more appropriate
for all or part of the Project to proceed through
the standard consenting process under the
RMA.

Inconsistency with a national policy

o N/A. statement (23(5)(c))

We do not consider the Project is inconsistent
with any relevant national policy statements.

Effect on the social and cultural well-being of
current and future generations (19(b))

Inconsistent with a Treaty settlement

(23(5)(a))

The Project does not directly affect any Treaty
settlement redress.

The applicant considers that the Project will
provide for the social and cultural wellbeing of
current and future generations as it will:

« provide additional housing in an area with an
identified need
« provide fully accessible units with elevato

5 units with wheelchair access
« provide employment.

%by using
s (

Involves land needed for Treaty settlements

(23(3)(e)

The Project site does not include any land

Is the Project likely to progress needed for Treaty settliement purposes.

this Act? (19(c))

Applicant has poor regulatory compliance

(23(3)(M)

Auckland Council noted that there is no history
of enforcement action, nor any significant
outstanding compliance concerns against the
applicant company or its directors.

st-trac
faster th

The applicant considers
will allow the Project

o

notified) conse ntt rough Auckland Council. The

applicant did not provide a c@tive timeframe Insufficient time for the Project to be referred
for the Project to pr e FTCA but and considered before FTCA repealed

notes that oonstm@mjed will (23(5)(9))

commence as soon ecessary approvals . o o

are obtained. There is sufficient time for the application to be

referred and considered before the FTCA is
Will the Project result in a public benefit? repealed.

(19(d)) ; :
Other issues & risks:

We accept Auckland Transport's
request for the applicant to be
required to submit to a panel an
integrated transport assessment.

We note Healthy Waters comment
that the applicant should engage
early with Auckland Council’s Healthy
Waters department to develop a
suitable stormwater management
plan that can meet requirements
under the Network Discharge
Consent (DIS60069613) and consider
that the applicant should provide
documentation evidencing that this
engagement has been undertaken to
ensure any design amendments will
not affect Project delivery.

We note Watercare’s comment that
additional analysis is required to
understand the capacity of the
wastewater line and consider that the
applicant should provide a three
waters infrastructure assessment
which addresses the capacity of the
existing infrastructure to service the
development and any upgrades which
will be required.

There are no reasons to decline to
refer the Project. We recommend that
you accept the application under
section 24 of the FTCA and refer all
of the Project to a panel.

We recommend that you provide your
notice of decisions to Ngati Koheriki
Claims Committee.




Project
details

Project
description

Does all or part of the Project meet the referral criteria in

section 18?

Project
eligibility for
referral
(section 18(3a

-d)

Section 18(2) - Does the Project help achieve
the purpose of the FTCA (as per section 19)?

Summary of comments received

contaminants
to land

f. construction of
four residential
buildings and
associated
facilities

g. construction of
transport
infrastructure,
accessways,
outdoor areas

and three
waters
services

. landscaping

and planting

unit title

subdivision
any other
activities that
are —

i. associated
with the
activities
described
in‘ato’’

ii. within the
Project
scope.

Based on the information provided we consider
that the Project may result in the following public
benefits:

« generation of approximately 96 FTE jobs over a
two-year construction period

 increasing housing supply

« contributing to a low-emissions economy by
providing high density living within 50 metres of
main public transport routes, and promoting
electric vehicle use through provision of
charging facilities.

Potential to have significant adverse

environmental effects, including greenhouse

gas emissions (19(e))

The Project has the potential for adverse
environmental effects including:

« geotechnical hazards including land stability,
ground settlement, and seismicity

» residential amenity

« traffic effects

« temporary construction effects

« disturbance of contaminated land.

The applicant has confirmed that technical experts
have been engaged and have completed a range
of high-level assessments. The applicant
considers that the Project will not result in
significant adverse environmental effects.

We note that you do not require a full assessment
of environmental effects and supporting evidence
to make a referral decision, and that,a panel will
consider the significance of effects should the
Project be referred.

Other relevant matters (19(f))

The Projectt site is subject to an Airspace
Restriction'Designation (ID 4311) which protects
approach and departure paths from the
Whenuapai Air Base for defencepurposes. The
designation sets a heightlimitiof 108 metres at the
Project site, which will'be relevant for cranes
during construction. The applicant notes that a
condition of consent will be offered to ensure the
height limit is complied with.

s 9(2)(f)(ii), s 9(2)(g)(i)

N o

Section 23 assessment — potential reasons
for declining

A

Referral conclusions &
recommendations

\
A

(

Local authority

Auckland Council considered that there,is no particular reason
making it more appropriate for the Projectto proceed under
standard RMA consenting processes, but noted theiLocal\Board
prefers it go through standard RMA‘consenting processes as they
believe it would enable a fairer and better environmental outcome.

Auckland Council noted the'Project will add additional housing
supply and choice in the Auckland region but considered that

there are issyes.around potential infrastructure capacity

constraints, the development exceeding height controls and
planned building form in the/AUP, and the development potentially
beinginconsistent with AUP policies providing for a planned
character of predominantly 3 storey buildings. The Council noted

several reports which woeuld normally be required for an

application of this'nature in this area, including on: landscape,

urban design, adverse environmental effects, transport,

geotechnical effects, water and wastewater infrastructure, iwi
consultation, arboricultural, shading, lighting, and various
management plans. We consider that these are generally covered
by the requirements of clause 9 Schedule 6 of the FTCA but have
taken this list into account in our referral conclusions and

recommendations.

Auckland Council’s response included comments from their
Council-controlled organisations Auckland Transport, Healthy

Waters and Watercare Services Limited (Watercare).

Auckland Transport requested that if the Project is referred, the

applicant be required to provide an integrated transport

assessment which includes assessment of the following key

areas:

» the proposed vehicle crossings, including engineering drawings
and an assessment of effects on the transport network, given
Browns Bay Road is an Arterial Road with a vehicle access

restriction under the AUP
» pedestrian amenity, including provision for footpaths

» cycle storage facilities in accordance with the AUP requirements

The proposed buildings exceed zone standards
relating to height (permitted 11 metres, proposed
up to 17 metregs) and thedevelopment exceeds
the permitted density (approximately 51
residential units proposed, with 3 permitted)
under. the AUP. Comments from Auckland
Council'raised concern about the development
potentially'being inconsistent with AUP policies
providing for a planned character of
predominantly 3 storey buildings. However, we
note that Auckland Council did not oppose
Project referral. We also note that the Project
has potential social, economic and housing
benefits, and its job-creation potential will help to
achieve the FTCA'’s purpose. Additionally, the
Project has an overall activity status of restricted
discretionary and any adverse effects resulting
from the height and bulk of the Project, as well
as the Project’s ability to achieve sustainable
management outcomes is a matter that can be
considered by a panel in a merits-based
assessment. We do not consider that you should
decline to refer the Project on the basis that it
would be more appropriate for the Project to go
through standard consenting process under the
RMA (section 23(5)(b)).

Comments from Healthy Waters raised potential
issues with capacity constraints and the
Project’'s development concept meeting
performance requirements for the stormwater
network under Auckland Council’s Network
Discharge Consent. We do not consider this is a
reason to decline Project referral under section
23(5)(b) provided the applicants can work with
Auckland Council’'s Healthy Waters department
in developing a stormwater management plan
prior to lodging a resource consent application to
a panel.

The record of title provided with the application
documents shows that the Project site is subject
to a stormwater drainage right in favour of the
East Coast Bays Borough Council (now
Auckland Council). In response to our request
for further information, the applicants advised
that, after consulting with a surveyor and civil
engineer, it is their understanding that this
easement relates to historic stormwater overland

We also recommend you make the
following directions to a panel:

¢ invite comments from Ngati
Koheriki Claims Committee, the
Healthy Waters department of
Auckland Council, Watercare and
Auckland Transport

We also recommend that you require
the applicant to submit the following

information with any consent
application lodged with the
Environmental Protection Authority:

an assessment of —

i. the existing condition and
capacity of the relevant
infrastructure for three waters
services; and

ii. any upgrades to that
infrastructure that are required to
service the development

a draft construction management

plan that addresses construction

traffic, dust, noise, site stability, and
erosion and sediment control

a stormwater assessment and a

draft stormwater management plan

along with information about
discussions held and any
agreements made with Auckland

Council’'s Healthy Waters

department regarding management

of stormwater

an integrated transport

assessment, including modelling

and engineering drawings and
analysis for the construction and
operation phases of the Project,
and an assessment of effects on
the transport network including the

Browns Bay/East Coast Road

intersection

a preliminary site investigation or

detailed site investigation report,

prepared in accordance with the
requirements of the Resource

Management (National

Environmental Standard for
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» queuing analysis and tracking, and loading/servicing for waste flow which'is now directed to the public network
trucks ough the kerb annel on Browns Bay
« trip generation, including an assessment of effects for any othe oad. The a nt fi advised that there
reason for consent under the AUP. L 2 .’ are no habita ings proposed over the
Healthy Waters noted that they will be required to authori easemen as such if this easement did
stormwater management plan, as the development i o | still exist, it€ould be accommodated and
connect to the public stormwater network as well as retai  of the proposed development.
infrastructure with Auckland Council. Healthy Wa(%‘e thatto | Ve consider that the applicant can adequately
achieve this authorisation, it is likely that the deVelopment concept | @ddress any existing easements rights during

will need to be amended to provide the neces bace and ' IENPCONSAISIGIEWN AUCKIANG COUNGES
management areas to achieve performance requirements praithy Waters department, and do not consider
Auckland Council's Network Discharge ent. To manag that you should decline Project referral on this

associated with this authorisation, HealthyAWaters noted thatthe | Pasis. We also note that a panel can address the
applicant should engage early ucklahd Council/Healthy appropriateness of the Project design and any
Waters department as the holder of fhis consent to develop a technical matters, and that a panel’s assessment

an for the s @ d provisional | Will be informed by comments received from

suitable stormwater e -
approval which woulk e applican x any hearings Auckland Council.
with this provisional app already in 3

Watercare no; there are poten city constraints in the
wastewater ich requires investigation, and more
detailed n is required to determine the extent of the
potenti des associ the proposed development.

I

sponses receive s invited to comment are attached
a ndix 6.

Assessing and Managing
Contaminants in Soil to Protect
Human Health) Regulations 2011.
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