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To: Te Waihanga New Zealand Infrastructure Commission
Paul Alexander and Georgia Kahan

From: Christina Sheard and Nicky McIndoe

Date: 11 December 2023

Matter number: AOG985/2002

Subject: Streamlined infrastructure consenting pathways 

Introduction 

1 NBEA

and housing developments that meet certain requirements. When the NBEA is repealed, there will 

be no equivalent RMA 1

The time for lodging applications under the COVID-19 Recovery (Fast-track Consenting) Act 2020

FTCA has expired.

2 This memorandum considers the options for a streamlined consenting process for infrastructure. We

address the following matters:

a The problems associated with consenting infrastructure under the RMA in the absence of a 

streamlined process;

b The advantages and disadvantages of the various fast track/streamlined consenting processes 

used to date in New Zealand;

c What other changes might be required to support a streamlined process; and

d The recommended key elements for a streamlined process.

3 The scope of this advice does not cover the following matters:

a Pre-application processes such as the business case process;

b Involvement of iwi in consent processes; and

c Treaty of Waitangi issues.

Summary of advice 

4 New Zealand is suffering from a severe infrastructure deficit which is undermining its economic 

performance, the ability of communities to provide for their social well-being and transition to a low 

carbon emissions economy. The NBEA introduced a fast track consenting process aimed at 

speeding up consenting processes but that process will disappear when the NBEA is repealed.2

5 We have considered various options for a new streamlined consenting process to address the gap 

that will be created for infrastructure projects when the NBEA is repealed. While faster infrastructure 

consenting processes will help address the delays to project implementation, certainty of outcome is 
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even more important. Any new streamlined process should not just be about speed, but providing a 

more certain pathway for regionally or nationally significant infrastructure projects that provide a 

public benefit. The focus should be on enabling significant infrastructure projects that provide those 

public benefits, not specific types of activities.

6 The options for a new streamlined process for infrastructure include amending the RMA, new 

separate legislation, processes based on either FTCA or the NBEA, and other options such as the 

processes used in respect of the Urban Development Act 2020, special housing areas, and for 

emergency legislation.

7 In order to effectively address the infrastructure deficit noted above, the key elements of a 

streamlined process need to include: 

a A separate piece of legislation (as opposed to amendments to the RMA).

b A focus on infrastructure rather than a broader range of activities. Infrastructure is critical for 

New Zealand and social wellbeing, and provides the 

backbone . Broadening the nature of the activities eligible to use 

a streamlined process would put less critical activities on the same footing as infrastructure. A

process that focuses on enabling significant infrastructure projects that provide a public benefit 

is likely to be more enduring than a process that allows a much broader range of projects (which 

may contribute to economic wellbeing but are essentially commercial projects). 

c A clear legislative purpose that recognises the importance of enabling infrastructure, not just 

increasing the speed of consenting and the quick commencement of construction. Longer lapse 

dates should be available for route protection projects and projects being consented ahead of 

need (e.g as lead infrastructure).

d Both the NBEA and FTCA provide reasonable templates for retaining a fast track consenting 

process for infrastructure but the FTCA template has the following advantages:

i It is already set up as a separate piece of legislation (rather than needing to be carved out 

from the primary resource management legislation).

ii It is designed to sit alongside the RMA.

iii Minimal (if any) amendments would be required to the RMA itself (avoiding potential 

criticism that the Government is wasting time amending the RMA).

iv The FTCA process relies on a clear purpose that, for a new infrastructure-specific statute,

should be replaced with a clear purpose focussing on enabling infrastructure whilst still 

ensuring the sustainable management of natural and physical resources (the purpose 

could be more targeted than the RMA or NBEA).

v A new list of projects could be inserted into Schedule 2 to reflect a National Infrastructure 

Priorities List (although the streamlined legislation is likely to be enacted before the List is 

developed), or provided by regulations (to allow the list to be more easily updated).

vi Referred (non-listed) projects could cover infrastructure that provides a regional or national 

benefit or helps the transition to a low carbon emissions economy. There should be clear 

criteria for referral in order to reduce the risk of judicial review.
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vii The EPA is well set up to deal with applications. Hearing panels would ideally be chaired 

by an Environment Court judge (or retired judge) although whether there is sufficient 

capacity in the Court will depend on the volume of projects that are able to use the 

process.

e Flexibility to be able to slow the process down or pause in appropriate circumstances to enable 

the effective consenting of large scale infrastructure projects.

f The ability to obtain other authorisations under the Conservation Act 1987, Reserves Act 1977, 

the Freshwater Fisheries Regulations 1983, the Wildlife Act 1953 and Heritage New Zealand 

Pouhere Taonga Act 2014 as a one stop shop (just as the Severe Weather Emergency 

Recovery Waka Kotahi New Zealand Transport Agency Order 2023 provided a one stop shop 

for some activities). 

8 Land acquisition often significantly delays infrastructure projects. The Severe Weather Emergency 

Recovery Waka Kotahi New Zealand Transport Agency Order 2023 introduced a streamlined 

process for acquisition of less than freehold interests in land. We see an opportunity for a fast track 

hearing panel to also deal with the land acquisition at the same time as the consent package 

(essentially performing the current role of the Environment Court in relation to Public Works Act 1981 
PWA . This option would require further investigation (and amendments to the PWA), 

but could include a right for landowners to request a hearing on land acquisition issues, and a right of 

appeal to the High Court on points of law. Land valuation issues would continue to be heard by the 

Valuation Tribunal. 

9 Other measures that could be introduced to support a streamlined infrastructure process include:

a Expansion of the criteria for requiring authorities along the lines set out in the NBEA (a relatively 

straightforward amendment to the RMA);

b Inclusion of a route protection process (more substantial amendments to the RMA would be 

required);

c A national environmental standard for infrastructure which includes permitted and controlled 

activity rules for smaller (while still allowing requiring 

authorities to choose to designate for these activities, if that was their preference);

d A new infrastructure NPS that focuses on enabling infrastructure activities, and ensuring that 

policy direction in other NPSs does not effectively prohibit infrastructure activities;

e Retention of a spatial planning process for infrastructure and urban development, preferably via 

a national infrastructure plan which is then given effect to through regional spatial plans or 

regional policy statements;

f New legislation (or possibly even a mechanism within the streamlined infrastructure consenting 

legislation) to support the management of emergencies (e.g. earthquakes and weather events), 

with a mechanism to enable orders in council to be used to respond to events as they arise; and

g A standard set of conditions for infrastructure providers to encourage the efficient 

implementation and administration of consents and designations.
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Detailed analysis

Problems consenting infrastructure under the RMA

10 Approximately $104

billion of new and/or upgraded infrastructure is required to address 

current infrastructure deficit.3 Despite the urgent need for new and upgraded infrastructure, the 

consenting processes under the RMA have taken -

11 Issues with the standard consenting process under the RMA include:

a The assessment process for infrastructure projects is overly complex, containing few 

standardised methods for addressing effects;

b The conditions attached to designations and resource consents are lengthy, complicated and

very prescriptive;

c Consenting has become more complex and time consuming over time, with recent studies 

finding that the time it takes to get consent has increased by 150% over a 5 year period;4

d Consenting infrastructure costs more in New Zealand than in other jurisdictions with consenting 

costs accounting for 5.5% of the total cost of infrastructure projects;5

e Consenting costs disproportionately affect smaller projects. For example, Infrastructure projects 

costing under $200,000 spend on average nearly 16% of their budgets just on consenting;6

f Consent durations are too short and re-consenting is difficult, costly and time consuming; and

g Too much time is wasted debating alternative locations even where the project already has an 

approved indicative or detailed business case in place.

Boards of Inquiry and direct referral

12 Infrastructure projects can already also use the board of inquiry or direct referral processes in the 

RMA, but both of these processes have been criticised. Boards of inquiry have been criticised as 

being resource intensive, costly and inflexible.7 In our experience, they require the presentation of a 

full case with voluminous evidence.

13 In recent years direct referral has been more widely used than boards of inquiry. In our experience, 

direct referral provides a more flexible process than a board of inquiry process, particularly by 

enabling mediation and narrowing of the issues prior to hearing. The disadvantage of direct referral 

is that the formality of the process may deter some lay submitters from participating (even with the 

assistance of an appointed friend of submitters ). 
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The COVID-19 Recovery (Fast-track Consenting) Act 2020 

14 FTCA came into force in July 2020 and introduced a consenting process to fast-track projects in 

response to COVID-19. Its purpose was to urgently promote employment and support New 

certainty of ongoing investment across New Zealand, while continuing to promote sustainable 

management.8 FTCA was repealed in July 2023.9

15 Schedule 2 of FTCA listed 17 projects that were able to use the FTCA process. 12 of the listed 

projects successfully used the fast track process. 7 of the projects were infrastructure projects (5 

were residential developments). None of the listed infrastructure projects were declined.10

16 In addition, an application could be made to the Minister for the Environment MfE to use the FTCA 

process. During the three year period FTCA was in force, 168 projects were lodged for referral to 

progress to an Expert Consenting Panel ( Expert Panel ). 108 projects were approved by the 

Minister for the Environment for referral to an Expert Panel (44 were declined and 16 were 

withdrawn) a further 15 

applications . 51 were either consented or in progress and 50 

are awaiting lodgement. According to MfE data,11 applicants advised that using the fast-track 

process saved 18 months per project on average (for referred projects).

The Natural and Built Environment Act 2023

17 The NBEA contains a new fast track consenting process for infrastructure and housing which is 

currently in force. A two-step process is established:

a An application for approval to use the fast track process the application is lodged with the 

Environmental Protection A EPA which prepares a report setting out its advice on 

whether the request should be accepted. The Minister must also invite comments from certain 

groups. The Minister has a discretion to accept or decline the application including the 

.12

b The is lodged with the EPA and considered by an expert consenting 

panel. The panel must invite submissions from a specified list of groups and persons (and may 

invite submissions from other relevant persons). There is no requirement for the panel to hold a 

hearing on an application, but it can do so if it considers it necessary. Once the decision is 

made an appeal may be made to the High Court on a question of law by certain parties, and 

leave may be sought to appeal to the Supreme Court in certain circumstances.

18 As noted above, this process will disappear when the NBEA is repealed.13 Options for reinstating a 

fast track process are set out below.

Options for a new infrastructure fast track

Part of the RMA or separate legislation?
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The purpose of the Act is to enable the construction, upgrade and extension of regionally 

and nationally significant infrastructure (and ancillary works) while managing the adverse 

effects of those activities; OR

The purpose of the Act is to promote the construction of infrastructure (and ancillary works) 

while ensuring the sustainable management of natural and physical resources.

The inclusion of a clear purpose that enables infrastructure is critical to ensuring an efficient and 

effective consenting process. If the purpose of the Act is not clear, then applications will 

essentially continue to be processed under the RMA (s104 and s104D). The process might be 

faster than a standard track process, but will not provide any greater certainty in terms of 

outcome.

While our recommendation is that the streamlined process should apply just to infrastructure, if 

a broader range of activities is accommodated, then the purpose of allowing those activities to 

use a streamlined process also needs to be clear. HUD, for example, consider enabling

housing developments to proceed at scale and pace as critical. The legislation could have a 

dual purpose the first applying to infrastructure and a second part applying to other activities. 

Whatever approach is adopted, a clear enabling purpose for infrastructure is absolutely critical 

to ensuring that a streamlined process is effective.

d Delete the provisions relating to permitted activities as these provisions would sit better in a 

National Environmental Standard (or the National Planning Framework if retained in some 

form).

e Amend Schedule 2 Listed Projects to include the projects on the National Infrastructure 

Priorities List (or some of them), or include provisions which allow these projects to be listed in 

regulations, so the list can be more easily updated.

f Amend the referral process so that the Minister for Infrastructure makes the referral decision.

Ensure that the referral process provides clear parameters for referring matters. A broad 

ministerial discretion and/or vague criteria for referral opens the door to judicial review of the 

referral decision. Listing projects that can use the process also removes the risk of judicial 

review.

g Amend the referral criteria so that any infrastructure project (including climate change 

adaptation project) which contributes to the social and environmental well-being of New 

Zealanders at a regional or national scale and any project that helps the transition to a low 

carbon emissions economy are eligible for referral;

h Amend section 19 (whether the project helps to achieve the purpose of the Act) to focus on 

infrastructure activities which contribute to well-functioning urban environments, improving 

social and environmental outcomes (including health and safety), helping the transition to a low

carbon emissions economy, and natural hazard resilience.

i Amend section 23 by deleting s23(5) which provides the Minister with an extremely broad 

discretion as to whether to decline the referral (these issues are more properly considered at 

the application stage).
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j Delete Subpart 2 Work on Infrastructure (although as noted above there would be benefit in 

including similar provisions in a National Environmental Standard or the National Planning 

Framework if retained).

k Consider providing a one stop shop for all permits required for the project and whether there 

should be a streamlined PWA process as set out in the table above.

25 Amend clause 37(7)-(9) of schedule 6 to extend the default lapse date and enable longer lapse dates 

where the project involves route protection or the consenting of lead infrastructure. In our view, the 

Treaty of Waitangi provisions in sections 6 and 17 are well drafted and make it sufficiently clear that 

the decision maker must act in a manner that is consistent with Treaty obligations and Treaty 

settlements. 

26 In our view, the inclusion of a strongly worded purpose in the new legislation that promotes 

infrastructure is critical to providing greater certainty to infrastructure providers. The objective of the 

process would be to enable infrastructure in a way that:

a Supports the social well-being of communities (including cultural matters);

b Manages environmental effects;

c Helps the transition to a low carbon emissions economy; and

d Increases resilience in terms of natural hazard risks.

27 This approach is appropriate given the critical need for infrastructure and the public benefits it 

provides. Many infrastructure providers are Crown entities and are required to exercise a level of 

social and environmental responsibility. Under s167 of the RMA, requiring authorities are also 

required to satisfy the Minister that they will carry out their responsibilities and give proper regard to 

the interests of those affected and to the interests of the environment. Requiring authorities are then 

able to use the designation (and outline plan process) and also make decisions on their own notices 

of requirement. 

28 Applications or notices of requirement utilising the fast track process would still be required to be 

considered under the equivalent of clauses 31 and 32 of Schedule 6 of FTCA (similar to s104 of 

RMA) and clause 32 (reflects s104B s104D gateway test) . Our analysis of the FTCA decisions set 

out in Annexure 1 indicates that the purpose of FTCA has not been particularly influential in decision 

making. However, it was noted in the Flint Park decision26 that neither the FTCA purpose nor the 

RMA purpose had primacy when considering the application. The Hearing Panel looked at the extent 

to which the project contributed to the purpose of the FTCA and then concluded that those benefits 

did not outweigh the degree of mis-alignment with the objectives and policies in the district plan and 

inadequate protection of an Outstanding Natural Landscape. The application was declined but 

illustrates the critical role that the purpose could play when consenting nationally and regionally 

significant infrastructure projects.

Christina Sheard / Nicky McIndoe

Dentons
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