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Options for making changes to the Resource Management Act 1991
Purpose

1. Officials met with you on 15 February 2018 to discuss the resource management work
programme for 2018 and its fit alongside your other urban, freshwater and climate change
priorities. Following this meeting, you requested further advice on options for progressing a
narrowly scoped Resource Management Amendment Bill in 2018. This advice is outlined in
this briefing.

Key Messages

2. As raised in previous advice (2018-B-04174), there is a broad consensus that the current
resource management and planning system is underperforming in its management of
environmental issues, and in meeting the growing demands on urban development. The
problems vary from procedural ‘grit’ to more substantial and systemic problems, addressing
them would require a range of different solutions.

3.  We have identified two options for progressing changes to the Resource Managerhent Act
1991 (RMA):

= Option 1: Narrowly scoped amendments changing or reversing provisions
introduced under the Resource Legislation Amendment Act 2017 (RLAA).
These amendments could be progressed either as their own bill, or as part
of a related omnibus bill, such as the legislation for establishing the Urban
Development and Transport Agency.

= Option 2: An integrated resource management programme that coordinates
a suite of initiatives towards addressing near-term priorities while
progressing policy work to inform decisions in 2019 about the future
direction of the resource management system (as proposed in 2018-B-
04174).

4. Option 1 compiles a list of proposed amendments, including suggestions from external
stakeholders’, to remove regulation making powers and restore public participation rights
affected by RLAA. All proposed amendments have been assessed against criteria including
alignment with Government objectives, cost implications for councils and resource users,
and the degree of policy or technical complexity. While these amendments will address
some of the immediate concerns created by RLAA, they will not resolve the more
substantive ‘grit’ we have previously identified®, or include new policy work for ensuring that
the RMA remains fit for purpose.

1 Including Sir Geoffrey Palmer, the Environmental Defence Society, Berry Simons, Ellis Gould, Environment
Canterbury, Coal Action Network Aotearoa and HBC Design

2 An example of ‘grit’ is the requirement under Schedule 4 for consent applicants to assess their application against
Part 2 of the RMA and relevant provision of the planning documents



Our ability to effectively support a bill through the legislative process in 2018 relies on the
scope remaining narrow. Any proposals to change the RMA are considered likely to draw
the attention of a wide range of stakeholders with proposals for amendments. A narrow bill
(either stand-alone or omnibus) also risks diverting the resources of both stakeholders and
officials away from making tangible progress on your priority urban, water and climate
change outcomes.

Option 2 would integrate recommendations for legislative changes to the resource
management and planning system arising from the urban, water and climate change work
programmes, as well as working on RMA processes.

As outlined in our previous briefing (2018-B-04174), Option 2 would enable you to make a
decision in early 2019 on the scope and direction of RMA reform, informed by progress
across these work areas and a deeper evidence base about how the system is currently
working.

VWe would like to meet with you to discuss the options provided in this briefing.

Recommendations

O e e T T - = = —=—rren

We recommend that you:

a. Note that this paper provides advice on options for advancing a narrowly scoped
Resource Management Amendment Bill requested from officials on 15 February
2018.

Yes/No
b. Note that while external stakeholders have provided input on possible

amendments, officials have not consulted on the options set out in this paper.
Yes/No

c. Agree to meet with officials to discuss the advice in this briefing.
Yes/No

d. Indicate your preference for making changes to the RMA is:

a. Option 1 = narrowly scoped amendments to reverse or modify changes
introduce by the Resource Legislation Amendment Act 2017, progressed as
either a stand-alone bill or as part of an omnibus bill.

Yes/No

b. Option 2 — an integrated resource management programme that coordinates
a suite of initiatives towards addressing near-term priorities while progressing
policy work to inform decisions in 2019 about the scope and direction of RMA
reform.

Yes/No
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Director, Resource Management System Date

Hon David Parker
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Principal author Stef Christensen 022 493 0593

Responsible Manager Robert McClean 022 067 6655 X
Director Katherine Wilson 021 146 3122

Options for making changes to the Resource Management Act 1991
Supporting material

Context

. Following a meeting with officials discussing the resource management work programme

for 2018, you asked for more information on what could be included in a narrowly scoped
Resource Management Amendment Bill. This briefing responds to that request.

Several stakeholders have sent you suggestions for proposed RMA amendments covering
a wide range of matters. We have also considered amendment opportunities identified
through our ongoing policy work.

As an example, the Resource Reform Coalition, comprised of RM professionals and
stakeholders, is a group with the aim to build consensus for RMA change. When this group
discussed an RM Amendment Bill at their most recent Symposium on 26 February 2018,
there was broad agreement that the focus should be on wider reform. The Resource
Reform Coalition recommended the establishment of a working group to build a
constituency for change and contribute to a developing evidence base, preferably working
with Ministry input.

Engagement with the Resource Reform Coalition and others provides an opportunity to
align stakeholder engagement with the ongoing monitoring and evaluation of the RMA, as
well as testing and advising on future reforms.
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. The Ministry has identified two options for progressing changes to the RMA:

Analysis and advice

= e = e

= Option 1: Narrowly scoped amendments changing or reversing provisions
introduced under RLAA. These amendments could be progressed as either a
stand-alone bill, or as part of a related omnibus bill such as the legislation for
establishing the Urban Development and Transport Agency.

= QOption 2: An integrated resource management programme that coordinates a
suite of initiatives towards addressing near-term priorities while progressing
policy work to inform decisions in 2019 about the future direction of the
resource management system.

. Each option has timing, resourcing and engagement implications.

Option 1 — narrowly scoped amendments progressed during 2018

Criteria for assessing the scope of a narrow Bill

. You have requested advice on the content of a narrowly scoped resource management bill

to amend some of the provisions that were introduced under RLAA. In addition to our own
policy work, several stakeholders have also provided suggestions on potential amendments
to the RMA.

We have assessed all suggested changes for suitability with a narrow bill by using the
criteria below:

17.1 Will not undermine the ability to deliver the Government’s objectives in
relation to improving urban, water and climate change outcomes.

17.2 Has limited cost implications for councils and other users of the system.

17.3 Can be progressed quickly with limited implications to the wider RMA and
other related legislation.

Potential amendments that meet some or all of these criteria are outlined below and in the
table at Appendix 1. This table also identifies the potential risk, benefits and policy impact
associated with progressing each of these changes.

Provisions which meet criteria for a narrowly scoped Bill

. The following proposals to remove regulation making powers and restore some public

participation rights reduced through RLAA meet the criteria for a narrowly scoped bill;

19.1 Section 360D regulation powers relating to the ability to remove rules from
plans that may duplicate or overlap with other legislation.

19.2 Section 360G regulation powers relating to fast track applications.
19.3 Section 360F regulation powers relating to administrative charges.

19.4 Section 360H regulation powers relating to notification of consent
applications.

19.5 Amending section 95A to reinstate the ability to publicly notify any consent
application for subdivision of land or residential activities.

19.6 Amending section 120 to reinstate appeal rights to any consent decision for
subdivision of land and residential activities.

19.7 Removing Schedule 1, Part 4, the Collaborative Planning Process.
19.8 Amending section 360(hn) regulation powers relating to stock exclusion.



20. The repeal of section 360 regulation making powers is considered low risk, as these
provisions only relate to the making of an Order in Council by the Executive Council. These
powers are yet to be used, and we are not aware of any intent for this to occur. We
recommend that these provisions can be removed with minimal implications to councils or
users of the system.

21. The amendments relating to public notification of consent applications and appeal rights
raise issues of public participation and the role of the Environment Court in RMA processes.
These changes will have cost implications for councils to amend processing systems,
though we are unsure of the scale of this cost as there have been no opportunities to test
these suggested changes with stakeholders and users.

22. We note that the length of time the consenting changes have been in place is limited (since
October 2017) and consequentially the evidence available to support these amendments is
limited.

Suggested changes which are out of scope of a narrow Bill

23. There are other matters put forward by stakeholders and procedural ‘grit’, which we
consider out of scope for a narrow bill. These matters include but are not limited to:

23.1 deemed permitted activities

23.2 the proposals of national significance process
23.3 amending plan making processes

23.4 amending provisions relating to protected trees
23.5 Environment Court matters

23.6 changes to other legislation.

24. All of these changes are likely to have significant cost implications for users of the system
and / or require complex policy development, which would not being achievable within short
timeframes. Policy analysis is underway to address the level of merit in these suggestions
for inclusion in a wider reform over longer timeframes (Option 2).

Pathways for progressing Option 1

25. Option 1 could be progressed as a stand-alone bill, with a relatively short timeframe for
development and progression through the House. Alternatively it could be introduced as
part of an omnibus bill alongside other legislative reform with similar scope. An option for
this approach would be the bill currently being developed to establish the Urban
Development and Transport Authority (UDATA). We are not aware of any other tidy-up bills
being progressed at this stage that would serve as a suitable vehicle for the changes
proposed.

26. Whether this amendment can be progressed as an omnibus bill will be dependent on the
timing and scope of the vehicle bill being progressed. Where the bills are developed
simultaneously, scope could be extended to include resource management amendments. In
order to join an existing bill process that has already been introduced to the house, any
Resource Management Amendment Bill would need to fit within the existing scope of that
bill.

Option 2 - Coordinated reform of the resource management and planning system

27. The Government's wider work programme to address climate change, facilitate urban
development and improve water quality outcomes interact with, and potentially require
change to, the resource management system.

28. Option 2 is our previously proposed work programme to consider RMA amendments as part
of an integrated resource management programme that progresses near-term priorities
alongside policy work to inform decisions in 2019 about future reform.
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35.

36.

37.

38.

. While this option will take longer, it allows for a wider scope to develop policy and engage

stakeholders needed to ensure the resource management and planning system is fit for
purpose. Background policy work and findings from recent amendments (including those in
Appendix 1) would allow us to better understand the scale and scope of change that could
be needed to address issues that may be holding back system performance.

The kind of policy changes which require substantial analysis and engagement as a part of
Option 2 are outlined below.

Public participation and decision making - Plan making processes

This could consider changes to plan-making processes to improve public participation and
the speed and quality of decision making. Changes to the plan making process were raised
by several stakeholders, but are considered too significant to fall within the scope of a
narrow bill.

In order to ascertain the most efficient and effective process for plan-making we have an
opportunity to evaluate recent and current alternatives to the RMA Schedule 1 process.
Evaluation would include analysis of the Independent Hearing Panel (IHP) processes for
Auckland, Christchurch and Environment Canterbury which utilised Environment Court
expertise. In these cases, reduced appeal rights were considered appropriate due to the
rigorous inquisitive approach of the panels. The two current Streamlined Planning
Processes (Hastings lona Rezoning, and Bay of Plenty Plan Change 4), will likely be
completed by the end of 2018 and will provide opportunity to evaluate this process also.

Evaluation has already been undertaken for some of these processes, for example, we
provided you advice on lesson learnt from the Housing Accords and Special Housing Areas
Act 2013 on 23 January 2018 (2017-B-04129). This noted that the Housing Accords and
Special Housing Areas Act 2013 improved planning responsiveness in comparison to the
traditional RMA planning process. However, it also noted that Special Housing Areas led to
instances of ad-hoc development, and had mixed results in terms of delivering affordable
housing.

Additionally, the UDATA legislation will be introduced in 2019 and will likely incorporate a
process similar to the IHP. Any reform of the plan-making process could draw on the
successes and failures of these alternatives to inform a best-practice approach to plan-
making and any potential changes to Schedule 1.

Innovative tools and frameworks - Compliance, monitoring and enforcement

We are exploring the use of new tools and frameworks, including greater use of economic
instruments, to better protect environmental bottom lines. An area that would benefit from
this development is compliance, monitoring and enforcement (CME).

There are a number of possible changes to the RMA which would ensure councils can carry
out CME more effectively. These include extending the six month limitation period for filing
charges (for prosecutions) and increasing the fines that can be levied. A robust policy
process will be needed before such tools can achieve their intended purpose.

Fitting the initiatives together - Climate Change and the RMA

Initiatives across the work programme, including the urban growth agenda, the freshwater
program, and climate change work can be integrated resource management programme to
advise future reform. For example, we are currently undertaking policy work on initiatives to
provide for councils to address climate change through land-use decisions under the RMA.

The Resource Management (Energy and Climate Change) Amendment Act 2004 removed
the ability for councils to control emissions of greenhouse gases. The objective of the Act
was to:

= Address the lack of clarity and certainty about the roles of local government
and the RMA in dealing with discharges to air of greenhouse gases.
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40.

= Avoid putting emitters of greenhouse gases in the position where they could
be required under the RMA to mitigate effects for which they also have
obligations under government's climate change policies outside the RMA
framework.

While the RMA does allow for the issue to be addressed via an National Environmental
Standard, any changes to the way greenhouse gas emissions are dealt with under the RMA
creates complex questions of consistency and subsidiarity and are also tied to other parts
of the Government’'s climate policy such as the Emissions Trading Scheme. More
information on opportunities for addressing climate change in urban areas are provided in a
further briefing (2018-B-04322 refers).

Timeframes

Table 1 below sets out indicative timeframes for progressing each option. These
timeframes will be dependent on Parliamentary Counsel Office availability and house time.

Option 2 is dependent on decisions around the scope and depth of potential reform.
However, given the additional consultation and evidence requirements associated with
more substantive changes, it is unlikely that legislation could be introduced before 2020.

Table 1: Timing of potential legislative options for making changes to the RMA

Introduction to the House

Option 1: Narrow bill Stand-alone bill: July

e Dependent on Parliamentary Counsel
Office availability and house time.

Omnibus narrow bill: September

e Dependent on progress with other parts of
an omnibus bill.

Option 2: Co-ordinated RMA reform 2020 (earliest)

e Timeframes and approach dependent on
coordinated decisions in early 2019 on the
scope and depth of changes to the
resource management and planning
system.

Risks and mitigations

41. All options relating to amending the RMA involve a number of risks. There is the potential

42.

43.

perception that the Government is making changes to the RMA too quickly with limited
evidence and no stakeholder engagement. This is at a time when many stakeholders are
lobbying for wider reform of the resource planning system, which would be better
addressed by Option 2.

RMA amendments have tended to create significant transaction costs, particularly for local
government and practitioners, as they interpret and apply the changes into their existing
systems and practice. Any short-term proposal to amend the RMA should consider both the
costs and benefits of change, including establishing the direct costs to councils of
implementation, and regulatory impact assessment process. A stand-alone bill that includes
only removing regulation making powers may not be considered an efficient exercise.

An amendment of this type could divert resources from progressing tangible policy
outcomes due to ongoing change to the legislative system. It could also impact on the

7



quality of the RMA monitoring and evaluation programme by introducing further legislative
change.

Legal issues

44. No legal issues have been identified with the issues raised in the briefing note.

Financial, regulatory and legislative implications

45, Any proposal to amend the RMA would have resourcing implications for central government
in terms of:

= policy development
= support to legislation through House
= support to implementation.

46. Financial implications would vary depending on the options and the scope of proposed
changes. Once options are considered, we will need to advise you further on the financial
and legislative implications.

Next Steps

47. We will continue our current work programme of monitoring and evaluating the changes
made through RLAA, which particular attention to the provisions of concern relating to plan
making and consenting. This will include tangible policy work and the Option 2 work stream.

48. We would like to meet with you to discuss the options and next steps.
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