Regulatory Impact Statement

Phase Two of the Resource Management Reforms
, Agency Disclosure Statement

| This Regulatory Impact Statement has been prepared by the Ministry for the
Environment. It provides an analysis of options tc address a number of issues in the
context of Phase 2 of the reform of the Resource Management Act. Cabinet has agreed
. that the objectives for reform are to: ' :

- provide greater central government direction on resource management

- improve economic efficiency of implementaﬁon without compronﬁising underlying
environmental integrity

- avoid duplication of processes under the RMA and other statutes '

- - achieve efflc:ent and improved participation of Maaori in resource management
processes.

In the context of this overarching reform a limited set of proposals are discussed in this
RIS to address process issues relating to the Resource Management Act 1991 (RMA)
that collectively impose costs on councils, business and the wider economy; and involve
i delays and uncertainty for resource consent applicants.

Spemﬂca"y options are proposed to:-

. - implement the Government'’s pre-election policy commitment to mtroduce a six month
! time limit on the processing of rescurce consents for medium-sized projects (as this is
i a stated Government commitment, options focus on how it can best be given effect)

- create an alternative decision-making process for ‘major’ projects

. - provide for improved data for national environmental reporting

.~ improve the clarity and accessibility of the RMA through somie technical -

. amendments. '

- The iSsues above are a small subset of a wider range of matters that have been identified !
. as part of a larger resource management reform process. They have been selected as |
-discrete matters that do not require further detailed policy development, and can be

. implemented relatively quickly in 2012, to provide some early benefits to stakeholders.
They do not preclude more comprehensive system-wide improvements to the resource

| management system being made subsequently in accordance with the Government’s

. intention to undertake more widespread reform.

| Given the nature of the issues covered in this policy process, accurate quantification of
. the size of problems, and the size of impacts has not been feasible across all options
. analysis. It is difficult to quantify the scale of cost reduction resulting from the proposals in
* this paper as they impact on a broad spectrum of the business community and a mix of
© direct and associated holding costs. The magnitude of costs and/or benefits has in some
cases therefore been assumed on the basis of the views of stake-holders; and long-




standing experience in the operatlon of the RMA and its observed !mpacts on the |
. progress of consents and infrastructure development.

P A multi-criteria analysis (MCA) was adopted, consistent with the Ministry’s now standard

approach. Policy objectives (all considered to be equally important, and so equally
weighted) were translated into options assessment criteria (also equally weighted), with
care taken to ensure no overlap between criteria. Where possible, impacts (costs and |

. benefits) have been quantified, and this information had fed into the MCA. Areas where |
| qualification has not been feasible are highlighted throughout the RIS. Risks associated
\ with options have also been considered. The MCA approach is, by definition, a logical °
- framework within which to make subjective decisions on how options perform against
. policy objectives. The RIS contains multiple issues and options, and care has been taken

- to apply subjective performance scores in a consistent manner across the issues.

 Different consultation processes have been undertaken for the issues of six month
. consenting and improved data for environmental reportmg Consultation has generally
. been targeted at key stakeholders and is considered to be adequate both in terms of
identifying concerns and testing options. Proposals regarding an alternative process for
- decision-making on major projects originate from work on streamlining the consent |
' process in 2009. No subsequent consultation has been undertaken, including with the °
. Environment Court in relation to capacity to implement proposed changes.

We do not expect the proposals in this RIS to impose additional costs on business. The
recommendations are intended to reduce cost impacts of the resource management

 system by streamlining and improving certainty over timeframes and processes. The
. RMA inherently and necessarily involves some trade-offs between property rights and
. wider community interests. The proposals in this RIS are not expected to further impact

on private property rights, impair market competition or incentives on business to

.~ innovate, or override fundamentai common law principles.

- Kevin Currie — Director, Environmental Regulation
. Ministry for the Environment e Date:




PartI - Overview

Background to the resource management reforms

In late 2008, the Government initiated a two-phase programme of reform of the resource
management system in New Zealand. This programme was part of a medium-term
economic agenda aimed at lifting New Zealand’s long-term growth rate and reducing the
vulnerability of the economy [CAB Min (09) 24/7 refers].

Phase one of the programme resulted in the Resource Management (Simplifying and
Streamlining) Amendment Act 2009. This delivered a range of operational changes to the
Resource Management Act (RMA), including reform of the aquaculture regime; a new
penalties regime to incentivise local authorities to process resource consents on time;
establishing the Environmental Protection Authority (EPA) business unit within the Ministry to
process nationally significant proposals; and changes to address trade-competition based
fitigation.

Phase two has focused on improved institutional arrangements, improving some key
processes, and on achieving better interaction between the RMA and other statutes. Cabinet
agreed that the primary objective for phase two is to achieve least cost delivery of good
environmental outcomes.

Some phase two reforms have already been deliveréd These include the establishment of
the EPA as an independent Crown agent and a national policy statement on freshwater
management that prowdes national direction on water allocation and quality.

The outstanding components of the reform of the resource management system, including
some more recent government commitments which now form part of the overall package, are
proposed to be delivered through two Bills — one in 2012 and another in 2013. Matters -

~ dealing largely with consenting and the alignment of legislation will be progressed through
the 2012 Bill. More strategic, system-wide improvements to the resource management
system require further time for development. These will be progressed through the proposed.
2013 Bill to ensure appropriate alignment across the resource management éystem and with -
. connected reforms such as water, local government, and transport.

Scope of this RIS

This RIS supports the first of two Cabinet papers seeking policy decisions on a number of
issues proposed for inclusion in the 2012 Bill. The scope of this RIS and associated Cabinet
paper covers options considered to:

"~ - implement the Government's pre- -election pollcy commitment to introduce a six month
time limit on the processing of resource consents for medium-sized projects
- create an alternative decision-making process for ‘major’ projects
- provide for improved data for national environmental reporting. '

These issues are a small subset of a wider range of matters that have been identified as part
of a larger resource management reform process. They have been selected as discreie

! The suggested definifion of 2 madium sized project is one whose resource consent applications are notified or limited notified




matters, that do not require further detailed policy development, and can be implemented

" relatively quickly in 2012, to provide some early benefits to stakeholders They do not
preclude more comprehensive system-wide improvements to the resource management
system being made in 2013, Issues i and ii both deal with proposals to streamline the
consent process, while issue iii addresses the robustness of information to support decision-
making.

The 2012 Bill is also to include some technical amendments to the RMA to provide greater '
process efficiencies, correct drafting omissions, provide clarification, or better reflect the
policy intent of provisions. These technical matters are aimed at improving the clarity and
workability of the RMA and do not involve substantive changes to policy and accordingly do

- not require a RIS. However, in order to provide a more complete overview of the proposed
improvements to the RMA outline information on these has been appended to this RIS.

Detailed analysis ofthese specific issues is set out in Part Il of this RIS. This RIS covers the
first of two separate sets of proposals for inclusion in the 2012 Bili and further outstanding

. issues will be addressed in a separate Cabinet paper and RIS. Matters to be addressed in
the proposed 2013 Bill are not discussed in this RIS, and wili be the subject of later advice to
Ministers.

Overarching status quo and problem definition

Status quo :

The RMA is New Zealand's pFInClpal statute for managing natural and physical resources. It
is @ major component of a broader planning and resource management system, which
involves a number of other statutes, including the Public Works Act 1981, Building Act 2004,
Conservation Act 1987, Historic Places Act 1983, Forests Act 1949, Civil Defence and
Emergency Management Act 2002. The system involves trade-offs and balances between
econcmic development and sustainable resource management and allocation; and between
the property rights of individuals and companies, and the interests of wider society.

Costs and benefits of status quo

The status quo provides a comprehensive frameworl for resource management decision-
making, with a clear statutory purpose and defined roles and responsibilities for decision-
makers. The RMA has been in place since 1991, providing broad stability and ongoing

. experience in relation to the planning framework and associated processes at the national,
regional and local level. The interpretation of the RMA’s purpose is well-grounded in case
law.

There are, however, costs associated with the status quo. These include: -

« Costs arising from the resource consent process, that impact on councils,
communities, individuals and business, for example as a result of delays in processing
consents, uncertainty over timeframes for decision- making, and associated impacts on
costs and investment decisions for applicants.

e Costs on the wider economy, which flow from the above wider cost impacts on the
economy can be seen in terms of, e.g. delays in the establishment of new facilities, the
development of efficient cities, and investment in new economic activity foregone. Costs
also arise in respect of current environmental reporting where there is a lack of credible
data to support decision making at both the local and national level.



Cumulatively these impacts can be significant, across the economy, society and the
environment. If the status quo is retained, the above costs and uncetrtainties will continue,
with associated negative impacts as outlined above. The above is a high level summary only:
more specific discussion on the costs and other impacts of the individual issues covered by
this RIS are set out in the section below. '

High level problem definition

The RMA is pervasive Ieglslatlon which has far-reaching effects on p[annmg and decision-
making at all levels of society and the economy.-It should be recognised that the resource
management system and associated decision-making is inherently complex, given the need
to balance a range of potentially competing interests, rights and objectives (e.g. sustainable
resource management, environmental issues, and economic development; public versus
private interest and property rights).

As noted above, systemic delays, and uncertalnty over fimeframes for resource consent
impact on mvestment decisions and increase costs to councils, applicants, and ultimately to
society. :

Since the RMA was passed in 1991 it has been subject to increasing pressures. Demands

- placed on resources are greater; there is a heightened recognition of the inter-relationship
between sound resource management, environmental management and economic
development; and an effective and well:integraied planning system is essential to the
development of infrastructure, to the availability of affordable housing, and to the overall
performance of cities as a contributor to economic and social well-being. The complexity of
decision- makmg and the potentially negative economic and environmental outcomes means
that there is a compelling need to ensure that the resource management system is well
integrated and efficient system.

Aspects of the RMA, as identified in thls RIS, constrain the Act from effectlvely respondlng to
these high Ievel demands.

Objectives and assessment criteria

Cabinet agreed that the primary objective for reform of the resource management system is
to achieve least cost delivery of good environmental outcomes including: ‘

e providing greater central government direction on resource management

« improving economic efficiency of implementation without compromising underlying
environmental integrity

« avoiding duplication of processes under the RMA and other statutes

e achieving efficient and improved participation of Maori in resource management
processes.” ‘

The Ministry for the Environment has developed the following additional regulatory review
objective:

« ensuring that principles of good reguiatory practice are met.

2 CAB Min (09) 13/2 refers




To assess the effectiveness of the options against the status quo, the Ministry for the
Environment has developed assessment criteria for each of the objectives (see Table 1).

Tabie 1: Objectives and derived assessment criteria

Provide greater
central

“clearly allocates roles between central and local government, utilising the
comparative advantages of each level of government to effect efficient resource

efficiency of
implementation
without
compromising
underiying _
environmental
integrity

government planning

direction on . . .

resource increases national consistency of resource management tools processes and

management decision-making
provides clear direction for end users that minimises uncertainty, including
interpretaticn and implementation

| Improve contributes to environmental integrity in a matertal way
economic maximises economic efficiency of the implementation of resource management

tools, processes and decision (practice or regulatory efficiency)

minimises the adversarial/litigious nature of resource managemeht planning and
decision making, where there is evidence that this leads to negative outcomes

minimises transaction costs for all invelved in resource management planning
and consenting processes

provides decision-making processes that enable emerging issues and regional
changes to be dealt with at least cost

minimises the time taken to finalise resource management planning and
consenting decisions

ensures it is easy for the community and stakeholders to be meaningfully
engaged in resource management processes

Avoid duplication
of processes
urider the RMA
and other statutes

streamiines resource management planning and consenting processes (new or
existing) under the RMA and other statutes

improves alignment and/or a minimises the number of plans and planning

Achieve efficient
and improved
participation of
Maori in resource

processes under the RMA and other statutes

positively affects the participation or consideration of Maori in resource
management matters through more effective, fit-for-purpose, fair mechanisms

improves clarity of the various roles of Maori in the resource management
system

practice are met

management

processes

Ensure that is clear, can be readily understood by those to whom it is directed, and
principles of good facilitates compliance

regulatory

is proportional to the scale of the issue or problem being addressedr

provides an appropriate balance of rights and obligations between the affected
parties

provides appropriate rights of appeal to parties affected by regulatory decisions



does not create unintended consequences or perverse incentives

can be readily and cost-effectively implemented and, where necessary, enforced

Approach to analysis

For consistency, the objectives and assessment criteria have been used for the analysis of
all the policy options identified and are equally weighted. An impact analysis was undertaken
for each option, for which the costs and benefits of each option were identified and measured
— qualitatively or if possible, quantitatively. The incidence of impacts was also considered.
Using the information on impacts, the net impact of each option was identified (the benefits
less the costs), and then assessed against the status quo.

Using the impacts information, each policy option was then assessed against the objectives.
To do this each policy option has been scored against each assessment criterion, by
considering how the option performs compared to the status quo. Ticks (v¥'v, ¥, ¥) mean
‘the policy option was better at achieving a particular criterion than the status quo; crosses
means it was worse (x,xx,xxx); and a (~) that there was no improvement over the status quo.
Where criteria are not applicable to assessment of a specific option, the weightings have
been equally re-adjusted hetween the remaining criteria.

in the interests of brevity, this RIS presents the assessment against the objectives rather
than the full criteria. This is presented in the assessment of options against objectives tables
in the sections below. '

Censultation

The options relating to six months consenting and amendments to 360 in this RIS have
been the subject of targeted consultation, involving businesses, councils, community groups
and relevant government departments, as outlined in the specific issue sections below.
Consultation has varied depending on the issue concerned, to provide for informed comment
and practical experience of the issues and the resource management system.

The proposals in this RIS relating to six months consenting and amendments to s360 have
been consulted on with the Ministry of Primary Industries, the Department of Internal Affairs,
the Ministry of Business, Innovation and Employment, Te Puni Kokiri, the Department of
Conservation, the Department of Prime Minister and Cabinet, Treasury, the Ministry of
Transport, the Ministry of Culture and Heritage, the Ministry of Civil Defence and Emergency
Management, the Ministry of Justice, the Ministry of Health, the Ministry of Women’s Affairs,
the Ministry of Social Development, the Ministry of Education, the Canterbury Earthquake
Recovery Authority, Land Information New Zealand, the New Zealand Historic Places Trust,
the New Zealand Transport Agency, and the Environmental Protection Authority. The
Department of Corrections was informed.




Conclusions and recomimendations

The options discussed in the body of this RIS (see Part ll) are those considered best meet
the objectives and criteria for addressing this phase of resource management reform.

The detail of recommended options is set out in the issue-specific sections of Part !lI. in
summary, it is recommended that:

» the RMA be amended to provide a more streamlined conseni process (6 months
timeframe) for medium-sized projects (to be defined as notified or limited notified
applications)

« the RMA be amended to make the direct referral process more readily available in
relation to proposals deemed as ‘major’ projects. -

» section 360 of the RMA be amended to enable the Minister to require (via regulations)
local authorities to monitor the environment according to specified priorities and
methodologies: such regulations would, however, only be made if local authorities did
not, voluntarily progress improvements to data collection

« anumber of technical amendments be made to the RMA fo lmprove processes and the
overall workability of the RMA.

Implementation

It is proposed that the recommendations above be implemented through a Resource
Management Amendment Bill, to be introduced in late 2012. The 2012 Legislation
Programme provides for such a Bill (Priority 4).

Councils will be primarily responsible for the direct implementation of process changes
relating to the consent process and data collection, following enactment of the proposed
legislative amendments. The Bill will include appropriate transitionat arrangements to enable
councils and other affected parties to prepare for and manage changes in processes.

A communications and information strategy will be developed to ensure that stakeholders are
fully informed of proposed amendments, requirements and timing.

Further implementation details specific to each of the recommended options are discussed in
the relevant topic sections in Part il of this RIS.

Monitoring, evaluation and review

An overarching monitoring and evaluation framework will be developed to enable to high
level performance of the suite of reforms associated with this RIS to be evaluated. The
issue-specific sections of this RIS (Part 11} also set out more specific detail of monitoring and
evaluation for individual regulatory proposals. These will also inform the development of the
overarching monitoring and evaluation framewark.



Part II - Regulatory impact analysis of specific issues

A. Six month consenting for medium sized projects

Context

e The Government announced in the Speech from the Throne (December 2011) that:
“legislation will be introduced to set a six-month time fimit for the consenting of medium-
sized projects, and to improve the Resource Management Act as part of the second

phase of reforms.” ‘
« Ministerial direction was obtained to define “medium-sized projects” as those which

require notified and limited notified resource consents.

o Uncertainty and holding costs associated with unprédictable delays to the consent
process and the absence of an absolute timeframe for the processing of notified and
limited notified resource consent applications have been previously identified as
problems for applicants.

« Consultation confirmed that these problems exist and may be appropriately addressed
through legislative change.

Status quo and problem definition
Status gquo

Overview of the current notified and limited notified resource consent process

Under the RMA resource consenis are reojuired whenever a person prbposes to undertake
an activity or development that does not comply with the rules of regional, district or unitary
plans, with national environmental standards, or with the RMA itself.

The process of assessing and making decisions on resource consent applications has three
possible paths: notified, limited notified and non-notified. The processing pathway is
determined by the extent to which the environment and other parties will be affected by the
proposed activity.® Projects that have effects on the general public or specific parties, but do
not qualify as being nationally significant, will be processed by councils as notified or limited
notified resource consent applications. The main feature of notified and limited notified
application processes is that the public or affected parties (respectively) can make
submissions on the application and their submissions be heard at a consent hearing.

Consent applications that typically are notified or limited notified include those for the
development of new supermarkets, large subdivisions, apartments, medical centres or
infrastructure. Although these types of applications are relatively small in number, collectively

3 Application pathways: . .
Nofified: environmental effects tend to be most significant, affected parties are notified directly and any perscn is invited to make
a submission though a public natice. In 2010/2011, 1,333 (3.7%) of resource consents wete notified. Includes a small number of
applications annually for nationally significant projects, processed by the Environmental Protection Authority (EPA) on a 8 month
pathway intreduced in 2008.
Limited nofified: where effects on the environment tend to be minor or moderate; only affected parties who have not already
given their written permissior: are notified and can make a submission. In 2010/2011, 836 (2.3%) of resource consents were

" notified this way .
Non-hotified: where effects on the environment are miner or iess than minor and no party is given notice or invited to make a
submission. 1n 2010/2011, 33,862 (94%) of resource consent applications were processed in this way. (source: Ministry for the
Environment (2017) Resotirce Management Act Survey of Local Authorities 2010/2011)




they represent hundreds of millions of dollars of investment in infrastructure and other capital
each year.

Current statutory tirneframes

The current process for reaching decisions on notified and limited notified resource consent
applications has no absolute time limit prescribed by the RMA. Rather, the process is subject
to a statutory timeframe wherein counting of statutory days can stop and re-start for a
number of reasons (for example, when the council requests further information from the
applicant). Statutory timeframes are used currently to measure councils’ performance for the
whole consent process and for its individua! steps, but they do not record the overall elapsed
time that an application has taken to be processed from lodgement to a decision. '

Milestone timeframes exist for some (but not all) individual steps of the notified and limited
notified resource consent processes, while some process steps have no timeframes
associated with them.*

Problem definition

The absence of an absolute timeframe for decisions on notified and limited notified resource
consent applications results in unnecessary uncertainty for consent applicants and fails to set
a deadline by which decisions must be made. This has led to a lack of confidence in the
system and a perception that such applications are not processed in a timely fashion, which
impacts on the economic viability of medium-sized projects.

Absence of timeframes in the consent

There is no overall timeframe for the'processing of a consent measured as total elapsed time
so applicants find it difficult to forecast, at the time of applying for the consent, the date by
which the process will be complete and a decision issued. It also means that sometimes the
consent process may include significant delays and take many months longer to complete
than a cursory examination of statutory timeframes would indicate. '

-Current consent authority performance with respect to timeframes —- - -

The 2010/2011 Resource Management Survey of Local Authorities reported that 95% of all
resource consents were processed inside statutory timeframes, with approximately 87% of
limited notified and notified resource consent applications processed within statutory
timeframes. However, in the absence of an overall timeframe benchmark for limited notified
and notified applications, the survey was only able to measure compliance with the
aggregate of individual component statutory timeframes, not the overall time taken.

In April 2012 the Ministry for the Environment examined 204 notified resource consents from
14 local authorities. Analysis of these data found that the average number of days to process
those consents through to a decision was 280 days (or 188 working days), with the median
time being 159 days (or 111 working days). Approximately 40% of the resource consents
studied took more than six months (approximately 130 working days) to process through to a
decision. '

* Ear example those contained in RMA sections 888 to 88F, which relate to various technical aspects of consent processing,
while there is no tmeframe at all for hearings under sections 100 o 103A.
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in the absence of central government intervention, improvement of the status quo relies on
local authorities and applicants voluntarily improving their consent processing and application -
practice to achieve greater efficiencies. Although such efficiencies may be possible, we do
not believe that this avenue provides sufficient certainty and transparency to applicants
around the overall timeframes for limited notified and notified resource consent applications.
Retention of the status quo would represent a lost opportunity to make improvements to the
current processes associated with consenting timeframes. -

Issues previously identified with the status guo

For applicants, problems associated with an uncertain and indefinite consent processing
timeframe are especially marked where the wider project involves complex project planning
and significant financial investment — for example, developments of new supermarkets, large
subdivisions, apartments, medical centres or infrastructure delays impose holding costs®
(interest payments on loans for example); can mean capital and equipment is tied up
unproductively; and can also result in lost opportunities to gain a competitive advantage.
Consent applications for such projects often go through a notified or limited notified process.

The RMA contains a series of individual component timeframes which limited notified and
notified applications must adhere to. Some of these timeframes are excluded from the
calculation of an overall timeframe for processing, including hearing-related processes such
as pre-hearing meetings, mediation and the hearing time itself. The ad hoc nature of the
statutory timeframes for limited notified and notified applications means applicants have no
formal benchmark by which they can judge how long a consent should take to process from
lodgement to decision.

Problems identified through consultation

The Ministry undertook targeted consultation during 2012 with central government
departments, local authorities, consent applicants, resource management lawyers and
commissioners. Discussions focused on problems and opportunities that exist with the
current resource consent process, and design details for a new consent process that would
deliver quality decisions on notified and limited notified consents within six months.

These discussions identified a number of problems with the current process:

+ The current absence of an absolute timeframe for decision-making on resource consents
adds uncertainty to the process '

« The problems associated with uncertainty are especially marked where the projects
involve complex project planning and significant financial investment

s The required content of a resource consent application is often unclear to applicants

« Local authorities have difficulty in articulating the required content of consent applications

e The RMA’s initial check for completeness of applications is weak, so inadequate
applications (prepared on the basis of unclear requirements) are often formally received
for processing by local authorities but subsequently held up for long periods while further
information is requested by the local authority and provided by the applicant

% in 2007 LECG Consultants prepared a report looking into the costs of obtaining a resource consent and found that of those
surveyed only a quarter could identify and quantify costs arising fram dslays. However holding costs based on the concept of
opportunity cost suggest that a hypothetical project with a capital value of $10 million could incur costs of $2,200 per day of
delay based on bank lending rates. :
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« Local authorities do not currently have sufficient time to make decisions on the
notification of applications and physically notify them in newspapers and other media (the
current statutory timeframe from lodgement to notification is 10 working days)

« Applicants’ written evidence is most often supplied at the hearing itself and can
sometimes deviate substantially from the content of the original application: this means
that submitters, local authority staff and commissioners have little time to consider this
hew information before responding

s Consent hearings and adjournments, which are not subject fo any statutory tlmeframe
currently, are of uncertain duration and can involve significant delay.

During consultation, solutions to these problems were raised and many are incorporated into
the options described below.

Regulatory impact analysis
Scope ofthe analysis

This RIS is limited in scope by the Government's commitment to implement a six month
timeframe for the processing of resource consents for medium sized projects. Other possible
timeframes are out of scope and have not been assessed.

Definition of ‘medium sized’

Suggested definition

The suggested definition of a medium sized project is one whose resource consent
applications are notified or limited notified. Consent applications that typically are notified or
limited notified include those for the development of new supermarkets, large subdivisions,
apartments, medical centres or infrastructure. The definition therefore includes the types of
applications where certainty over timeframes is most needed - essentially, those where the
scale of the project means that unpredictable delays have significant financial implications
because of interest payments, holding costs and unrealised profit. For councils and
applicants, the tests for notification and limited notification are clear and we consider them to
be good proxies for the scale of a project. Therefore, the framework for deciding that a
consent is ‘medium’ already exists in the RMA.

Discounted definitions

Alternative ways to define ‘medium’ that were discounted include:

 Linking the definition to the class of the activity (controlled, restricted discretionary,
discretionary or non-complying)

» Defining according to a measurement of the scale of the activity (e.g. the physical extent
of the activity such as floor area)

» Defining according to the complexity of planning matters lnvolved

¢ Value of the applicant’s investment

e The economic and spatial significance of the activity (medium consents could be
determined as those which have economic, social or erivironmental significance beyond
"the immediate neighbourhood where the development will take place).
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These options were rejected as they would require additional legislative tests to be inserted
into the RMA, thus adding complexity, and they are necessarily good proxies for a project
being of ‘medium’ size or otherwise. '

Palicy options
Three policy options were identified and are assessed below. These are:

1. Comprehensive Legislative Reform (Table 2}
2. Limited Legislative Reform (Table 3)
3. Non Legislative Reform (Best Practice) (Table 4)

Analysis

Scope of analysis

The table below summarises the impacts of each feasible option, who bears these impacts
and the likely magnitude of them. The analysis is limited in scope in the following manner:

Matters included: the analysis includes impacts identified through officials’ knoWledge of the
consent process and through qualitative information gathered during consultation. This
means the analysis is largely focused upon the expected impacts of each option upon those
stakeholders — applicants, councils and submitters. '

Matters not included: Ministerial direction to undertake targeted consultation and the time
and resource constraints meant the analysis did not include a cost-benefit analysis, a cultural
impact assessment, fiscal or economic analysis, environmental assessment or compiiance
analysis. ‘

Magnitudes of impacts listed in the table were based upon critical but subjective reasoning.

Option1: ‘Comprehensive Legislative Reform

In this option, a ‘medium sized project’ is defined as one whose resource consent

applications are limited notified or notified. To provide an overall six month timeframe for

processing such consents, seven main areas have been identified for amendments to the

" existing process, as follows: . :

a) The introduction of the basic mechanics for consent processing within six months
(described further in Option 2)

b) A new provision for an application to be suspended or placed on hold at the applicant’s
request for a maximum of 130 working days

¢) Clarification and strengthening of information requirements at the initial stage of the
consent process

d) ‘In addition to the provisions for further information outlined in Option 2 below, the
introduction of a three day grace period whereby applicants have three working days to
respond to a reguest under section 92 before the processing clock stops

e) Requirement for compulsory provision of evidence before hearings for the local authority,
applicants and submitters ]

f) Specific amendments providing a faster 100 working day process for applications that are
subject to the limited notification process and additionally compressing the timeframe by
allowing processing to proceed immediately once all submissions have been received

13




g) Provisions of the Resource Management (Discount on Administrative Charges) -'

Regulations 2010 to apply in the normal manner (i.e. 1% discount per working day over

the statutory timeframe).

Table 2: Summary impact assessment for Option 1 {Comprehensive Legislative Reform)

COSTS

Potential ongoing costs of racruitment, retraining and up-skilling Local authority Low
current staff on new provisions. This will diminish over time.
Potential increased costs to local authorities through discounts on Local authority Medium
administrative costs to applicants should local authorities be unable
to meet the six month time limit. Approximately 40% of consents are
currently processed in more than six months, so there is likely to be
an increase in discounts issued to applicants by local authorities.
One-off costs for the development and publication of new guidance Central Medium
material, implementation workshops, and amendment of existing government /
guidance material and associated programmes. local authorities
Ongoing increased up-front cost of preparing an application due to Applicants Medium
strengthened information reguirements.
Strengthening information requirements at the Iodgement stage of All Medium
the process may dissuade applicants from lodging apphcatlons
resulting in increased opportumty costs.
BENEFITS
General resource consent processing and process
Provides greater certainty on process timeframes. Submitters / Medium
T ‘ applicants
Provision of complete and comprehensive applications will help Submitters / High
reduce delays in subsequent processing. lacal authorities / ‘
‘ applicants
Inclusion of hearings in the overall timeframe will reduce delays and | Submitters / High -
lengthy adjournments, providing a quicker hearing process. local authorities /
‘ : applicants
Potentially shorter timeframe as the 20 day submission period can Submitters / Low
collapse and close where submissions have been received from all local authorities /
relevant parties prior to the submission period closing. - | applicants
Right of applicant' to suspend applications allows greater control over | Applicants Low
pracess.
Six month maximum period for application suspension has two Submitters / Medium
benefits: local authorities /
« Prevents applicants tying up allocable resaurces by lodging applicants
applications for their use but subsequently placing applications on
hold for long periods.
s It provides certainty for commumtles where, for example,
controversial developments are proposed and have protracted
application pericds.
Applicants have certainty over when and how the council can stop Applicants Medium

the processing clock.
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Reduction in time of the process reduces emotional toll and cost to Submitters ‘| High

participants. ‘

Increasing the timeframe for an application to be notified from 10 to Applicants Low

20 working days appropriately responds to feedback from

consultation.

Changes fo information requirements for resoiirce consents

Makas clear the information that must be provided in an application. | Local authority / | Low
: applicants

Reduced costs of providing further information following a section 92 | Applicants Medium

request from the council. This reduction in cost will be ongoing.

Provides councils with more defined tools to make good decisions on | Locai.authority /| Low

the acceptance of applications. - applicants

Greater alighment between information required at lodgement and. Local authority / | Medium

matters considered by decision-makers on applications means less applicants

| additional information will be required during the process thus

avoiding delays. :

Comprulsory pre-circulation of evidence for all hearings

Potential reduction in costs for engaging experts to appear at Applicants Low

hearings as matters to be discussed can be '

Participants benefit from having seen written evidence before the Local authority / | High

hearing commences. submitters

Commissioners can run a quicker hearing focussing on remaining Submitters / Medium

points of contention. This will reduce costs associated with expert local authorities /

witnesses' presence at hearings. ' ' applicants

RISKS L .

General resource consent processing and process

The ‘six month' timeframe may be perceived as misleading as it is Central Medium

not an absolute six months. The proposed model provides for government /

councils to stop the processing clock when making a request for applicants

further information after the three day grace period or when directing

that further consents are required.

Perception that meeting timeframe is more important than making All | Low

the right decision and ensuring a fair process. '

Perception that there is a loss in flexibility of the hearing process. Submitters / Low

' local authorities /
applicants

Perverse incentive to take six months to reach a decision on an Applicants / Low

application that may have been able to be processed in less than six | submitters

months. :

Councils’ requests for further information become onerous as it is the | Applicants Low

only opportunity to ask for further information and stop the

processing clock. : _ .

A six month maximum time limit for applications to be put on hold Applicants Low

may disadvantage applicants when there are valid reasons why an '

application cannot be progressed within these timeframes.

Legislative change may be insufficiently effective. All Low
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Changes to information requirements for resource consents

There may be a perception that the proposed information Central High
requirements are too onerous on applicants especially for lay gavernment /
applicants. applicants /

applicants

Stipulation of requirements for resource consent applications makes | Local authcrities | Low
it more difficult for councils to adopt an applicant-friendly or flexible
approach sometimes required to assist in lay persons making
applications for resource consent.

Compulsory pre-circulation of evidence for all hearings,

Compulsory pre-circulation of evidence is a change to existing Submitters / Low
practice and may be resisted. local authorities /
applicants

NET IMPACT: This option is considered to providé the most tangible benefit when compared with the
status quo primarily as it addresses the core existing problems of the status quo. Critically the option
splits medium sized consents and provides two distinct timeframes for limited notified and notified
applications. A set of wider reforms assist in the implementation of the new timeframes and provide
further clarity and streamlining of process. '

Option 2: Limited Legislative Reform

- Under this option, a 'medium sized project’ is defined as one whose resource consent

applications are notified or limited notified. A new six month (130 working day) time limit for

these applications is introduced to the RMA comprising:

a) A 20 working day period allowing for notification decisions to be made and for the
application to be notified if necessary: this period would be the only time during which the
local authority may request further information and suspend processing until a response
is received; _ :

b) A 20 working day submissions period

c) A 75 working day period in which parties would consider the application and submissions,

 if necessary hold pre-hearing meetings, prepare and circulate evidence and conduct the
hearing ' ‘ I

d) The hearing would be closed by working day 115 in order to provide 15 working days for
the commissioner(s) to write and issue their decision by day 130

@) That the provisions of the Resource Management (Discount on Admini'strative Charges)
Regulations 2010 will apply in the normal manner (i.e. 1% discount per working day over

the statutory timeframe).
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Table 3: Summary impact assessment for Option 2 (Limited Legislative Reform)

Potential ongeing costs of recruitment, retraining and up-skilling

Local

Low
current staff on new provisions. This will diminish over time. autherities '
Potential increased costs to local authorities through discounts on Local Meadium
administrative costs to applicants should local authorities be unable authorities
to meet the six month time limit. Approximately 40% of consents are '
currently processed in more than six months, so there is likely to be
an increase in discounts issued to applicants by local authorities.

One-off costs for the development and publication of new guidance Central Medium
material, implementation workshops, and amendment of existing government/
guidance material and associated programmes. local
' authorities,
BENEFITS : _
Prowdes for greater certainty of process tlmeframes Submitters / Medium
applicanis
Inclusion of hearings in the overall timeframe will reduce delays and Submitters / Low
lengthy adjournments, providing a quicker hearing process. lccal
. authorities /
applicants
Applicants have certainty over when and how the council can stop Applicants Medium
the processing clock. '
Reduction in time of the process reduces emoticnal toll and cost to | Submitters Med
participants. ‘
Increasing the timeframe for-an apptication to be.notified from 10 to Applicants Low
20 working days appropriately responds to feedback from
consultation.
RISKS E - S W_* o R N
The ‘six month’ timeframe may be percelved as mlsleadmg asitis not Central Medium
an absolute six months. The proposed madel provides for councils to | government/ :
stop the processing ¢lock when making a request for further Applicants
information after the three day grace period or when directing that
further consents are required.
Perception that meeting timeframe is more [mportant than making the | All Low
right decision and ensuring a fair process.
Perception that there is a loss in flexibility of the hearing pProcess. Submitters / Low
Local
authorities /
Applicanis
Perverse incentive to take six months to reach a decision on an Applicants / Low
application that may have been able to be processed in less than six Submitters
months.
Councils’ requests for further information become onerous as it is the | Applicants Low

only opportunity to ask for further information and stop the processing
clock.

' NET IMPACT: This option only goes part way to addressmg the core problems of the status quo.

‘Whilst it provides certainty of time the option does. not include many of the wider process reforms to:

assist in the.implementation of the timeframes and provide more meaningful correction of the,
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| process. Whilst this option does deliver net benefit it is clearly below those provided by Option 1.

Option 3: Non-legislative Reform {Best Practice)

In this option, a ‘medium sized project’ is defined as one whose resource consent
applications are limited notified or notified. Guidance is developed by the Ministry to improve
practice around the processing of limited notified and notified resource consent applications.
This could include a template for processing such consents outlining how local authorities
may most efficiently address information requirements and environmental effecis associated
with common medium sized proposals. Ministry officials may also facilitate regional forums
of consent processing staff where best practice is shared and solutions are found to
emerging practice issues. .

Table 4;: Summary impact assessment for Option 3 {Non-iegisiative Reform)

"COSTS

One-off and ongoing costs for the development and publication of Central Medium
new guidance material, implementation workshops, and amendment | government
of existing guidance material and associated programmes.

 BENEFITS
Articulates best practice timeframes for processing of notified and Applicants / Low
limited notified consent applications and encourages compliance local
through awareness. authorities
Harnesses the tools available within existing process to ensure All ' Low
efficiency gains are made where possible
Can be used as a platform to foster better collaboration and general Central Low
relations between local government and central government. government /
local
authorities
Places emphasis on consent authorities to collaborate more and to Local . Low
share information on best practice and techniques. authorities
Flexible and adaptive method of understanding and responding to | Local Low
emerging practice issues. authorities /
central
government
Readily and easily implemented through established mechanisms. Local Low
authorities /
central
government
RISKS o '
Fails to address core problem of uncertamty for overall timeframes for | All ‘High
medium sized consents. _
Consent authorities continue to development best practice which All Medium
serves their own interests. Information sharing is fragmented and ad
hoc. ‘ :
No guarantee of participation or commitrment to changing current All Medium

practices of consent authorities or applicants.

NET IMPACT: Net benefits are expected to be limited in the absence of mandatory change to
consenting practices.
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Assessment of options against objectives of RMII

Using the approach to analysis described in the section above, the table below identifies how
each option delivers on the objectives.

Table 5: Assessment of options against objectives — six month consenting for medium sized
projects '

s Tl
T \gh L
SRR K

&

Greater | Ecornomic = | void | Efficientand | Ensurethat
central . | efficiency of | duplication of | - improved principles. of |4
government. | implementation processes | participation | good regulatory &
- directionen | - and "~ | - underthe . of Maoriin' | practice are met [
resource environmental - RMA and " ‘resource o
management |- - -integrity otherstatutes | management |

Option 1) - ‘Comprehensive Legislative-Reform

v v 4 v . v
Notable Notable Changes are Overall Notable gains in
improvement | improvement in | isolated in their | marginal clarity and user
for time taken to context fo the improvement | understanding,
consistency of | reach resource RMA only. particularly in | proporticnality to
process and consent providing fit for | scale of issue
tools at a decisions, ease : . purpose being addressed

. There is no . ‘
nationai level | of mandate under mechanisms and balance of
and certainty | undérstanding this stream of which rights and
for end users. | and participation ork to look at positively obligations

' for community W der statut affect between the

and : wider siatuies. participation of | affected parties.
stakeholders. Maori in
resource
management ,Procelss
matters. _marglnally worse
in terms of cost-
effective
‘ implementation
Option 2) - Limited Legislative Reform '

v ~ v ~ ~
Fewer gains Process worse Marginal Equal to the Gains in clarity
across all 3 in areas of benefits when status quo. of process are
assessment practice and compared with cancelled ouf by
criteria when | regulatory - option 1. worse
compared to efficiency and However still performancea in
option 1 transaction streamlines and the area of
above. costs. adds clarity of costs and

process implementation.
Pracess through overall
marginally 130day
better in terms penchmark
of time taken for timeframe.
reaching
decisions.
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Option 3) Non lLegislative Reform (Best Practice)
Gains as Useful gains Equal to the Equal to the Significantly
Central when status guo. status quo. worse than
government considering a status quo when
develops and | decision- considering
distributes making process proportionality
best practice | which responds of response to
tools to local to emerging or problem.
government regional issues
level. that are able to Marainal benefit
be dealt with at h 9
least cost. when
considering
costs and
implementation.

Key: vv¥ indicates substantially better than status quo; ¥'v better than status quo; ¥ slightly better than stafus
guo; ~ no change compared to status quo; X slightly worse than status guo; XX worse than stafus quo; XXX
substantially worse than status quo.

Consultation _

Time constraints meant consultation was targeted at central government departments and
councils, consent applicants, rescurce management lawyers and commissioners. These
stakeholders were considered to have extensive knowledge of and practical experience with
the resource consent process.

The following parties were consulted during June 2012 through a consultation document and
meetings: Department of Conservation, Te Puni Kokiri, Department of Internal Affairs,
Ministry of Primary Industries, Environmental Protection Authority, New Zealand Transport

 Agency: Wellington City Council, Greater Wellingten Regional Council, Huit City Council,
Local Government New Zealand, Environment Canterbury, Auckland Council, New Zealand
Property Council, Atkins Holm Majurey Lawyers, Far North District Councll, Whangarei
District Council, Boffa Miskell, Urban Perspectives Limited, Manawatu District Council,
Cooper Rapley Law, Tasman District Council, MWH, Fonterra, Incite, Porirua City Council,
Sweetman Planning Services.

The following government departments and agencies were invited to comment but did not
respond: Department of Prime Minister and Cabinet, Ministry of Economic Development,
Historic Places Trust, Ministry of Transport, Ministry of Culture and Heritage, The Treasury,
Department of Building and Housing, Land Iriformation New Zealand.

Note that key findings identified through consultation are outlined above in the Problem
Definition section. The consultation was targeted and detailed, focussing on specific design
details for a six month consenting model. This means the options presented here were
produced with the assistance of those consulted, and with their broad agreement that a six
month consenting system could be successfully implemented. Their suggestions are
incorporated throughout the options presented.
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Conclusions and recommendations

The impact analysis contained in the table above demonstrates that Option 1:
Comprehensive Legislative Reform will deliver the most tangible benefits to those partles
involved in limited notified and notified resource consent applications at least cost. The
complementary amendments to accompany the introduction of an overall six month time limit
will clarify and strengthen the initial stage of the consenting process, give greater control of
timeframes to the applicant, strengthen and streamline decision making with pre-circulation
of evidence and provide a faster process for limited notified applications.

Under Option 1 various segments of the resource cansent process will be changed whilst
others will remain as they are currently set in the RMA. The degree of change to each key
part of the consent process is described below:

« Pre-application meetings: Increased strength of the section 88 check is likely to
encourage more pre-application meetings between applicants and councils, and
encourage engagement between applicants and potentially affected parties before
applications are lodged

o Section 88 check and receipt of applications: Strengthened provisions will provide -
increased clarity for applicants and councils over requirements for applications and
criteria for acceptance — resulting in applications being more comprehensive at
lodgement.

» Requests for further information: Councils will be able to ask for further information at
any time, as currently provided for in the RMA. However, the processing ‘clock’ will only
stop once while the applicant responds, and only before nofification. A three-day grace
period would allow the clock to continue before stopping, thus avoiding delays where the
applicant can provide the information quickly. Existing provisions in section104
(Consideration of applications) will allow decision-makers to consider the adequacy of
any information provided by the applicant foilowing council reguests.

« Notification decisions: The time period for notification decisions would be extended
from 10 to 20 working days.

« Submission periods: This will remain the same as currently set in the RMA, except
where all submissions have been received in cases of limited notification. The collapsing
of the submission period once all submissions have been received allows the process to
continue earlier than in the current proyisions.

» Time period between close of submissions and hearings: Dates for the close of
submissions and hearings could be determined early in the process according to the
fixed timeframe of 130 working days, providing certainty for all parties.

« Circulation of evidence: Mandatory circulation would mean all parties see each other's
evidence before the hearing, reducing incidence of ‘ambushing’ and providing for a fair
process, '

« Hearings: Hearings would be included in the tlmeframe (unlike currently), this providing
accountability for commissioners and certainty for participants.

» Issuing of decisions: The 15 day period from the close of the hearing ’:6 the decision
" would remain unchanged.
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" We do not recommend Option 2: Limited Legisfative Reform. In isolation, these amendments
would not successfully bring about a six month process complemented by good decision-
making. We consider that these provisions alone would not provide applicants or local
authorities with the necessary tools to successfully implement a six month consenting
process.

Nor do we recommend Option 3: Non-legisiative Reform (Best Practice) as this will not result
in the necessary certainty over timeframes and clarity in process. We consider that this
option does not appropriately address existing problems in the process.

Implementation

Legislative chiange

Option 1 would be implemented through a bill. It is expected that the provisions of the
amended RMA would be enacted according to normal timeframes and process. A period-of
transition between enactment and commencement of the provisions is yet to be discussed.

Notified and limited notified resource consent applications lodged prior to the
commencement of the legislative amendments will continue to be processed under the
existing timeframes. Those lodged after commencement will be processed under the new
timeframes: 130 worklng days for notlfled applications and 100 working days for [imited
notified applications.

Mitigation of Risks
The table below outlines the key implementation risks and methods of mitigation.

Takle 6: Key risks and mitigation measures

AR A

Amendments may be complex and difficult to SlmpI|C|ty of design and thorough careful draftlng

implement. . ... . |ofprovisions.

Would require training of local authority staff to Training supported by Nlinistry~led guidance
ensure the legislative amendments are material, seminars and workshops aimed at
understood and able to be implemented in informing local authority staff, consultants and
practice. commissioners.

Would require informaticn to be made available Provision of information supported by Ministry-led
to applicants and potential submitters on the guidance material.
legistative amendmeants.

Enforcement Strategy

The 130 and 100 working day timeframes for notified and limited notified appl:catlons
respectively, will be enforced by amending to the Resource Management (Discount on
Administrative Charges) Regulations 2010. This will mean applicants will receive a discount
of 1 per cent for each day an application is processed over the statutory timeframes, upto a
limit of 50 working days. This is in line with existing enforcement of the 20 working day
timeframe for processing non-notified resource consent applications.

Monitoring, evaluation and review

. Following passage of the Bill, the Ministry for the Environment will commence monitoring the
effect and implementation of the Act, investigate perform_ance and take actions to remedy
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poor implementation in accordance with the functions and powers of the Minister for the
Environment currently set out in the RMA. '

The Ministry for the Environment conducts bi-annual surveys of local authority performance
including compliance with statutory timeframes. The next survey covers the period 1 July
2012 to 30 June 2013. The following bi-annual survey, coverting the 2014-2015 period will
enable a comprehensive review of the effect of these amendments one year to 18 months
after enactment and quantitative evaluation against past trends.
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B. Process for “major prdjects”

Status quo and problem definition

Several pathways exist for the processing of notified resource consernits and notices of
requirement including (i} decision making by councils, (i) decision making by the
Environment Court on applications that are directly referred to the Court (and bypass the
council process), and (jii) decision making on nationally significant proposals through a board
of enquiry or the Environment Court. The direct referral process and provisions for
nationally significant proposals can be used for streamlined decision-making on the largest
types of projects and controversial issues, but these pathways do not necessarily benefit
major projects that are still economically important. ' :

Direct referrals

Currently, major projects (which are not of national significance) can go through a direct
referral process and avoid the need for a council hearing, but this relies of the agreement of
the council to relinquish its decision making powers on the application. Councils have broad
discretion under the current provisions of section 87E, and there are no criteria for the
council's decision for approving or declining the request for direct referral. If an applicant is
refused the request, they can object and seek a council review of its decision under section
357 but cannot appeal the decision to the Environment Court, and so have relatively limited
course for reiief from a council’s application to decline their request. '

Problem definition — barriers to streamiined decision making on major projects

Although direct referral process is known to be in use, major projects that might have great
economic significance at a regional or district scate (but are not nationally significant) rely on
the council’s agreement to the direct referral to the Court. There is a perceived barrier to
‘applicants entering these processes due to the need for council’s agreement. Given the
benefits to both the regional economy and community of major projects that are of regionally
significance, there is opportunity for more such proposals to undergo a streamlined process.
This would be through the Environment Court and would (i) produce a robust decision in a
timely manner, that (i) could only be appealed to the High Court on points of law,

Regulatory impact analysis

Poiicy optiors

We have considered two potential interventions that we consider would provide for
alternative mechanisms for “major projects”, which are outlined below. All options are

statutory, but would be supported by non-statutory guidance for applicants, submitters,
courts and councils.

Option 1: Provide calil-in (EPA) process for major projecté

This option involves adding regionally significant criteria to the RMA to allow regionally
significant projects to follow the process for nationally significant proposals (section 142).
This option would involve the following process:

1. Applicant lodges application and a request for direct referral with the EPA
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2. Request and application are assessed against “major project criteria”

2 EPA makes recommendation to Minister (as to whether the proposal meets/does not meet
criteria)

4. Minister refers the proposal to a Board of Inquiry or Environment Court

5. Decision made _ :

6. Appeals can only be made to High Court on points of law

Option 2: Provide for alternative decision pathway for direct referrais (Minister decides)

This option provides an alternative pathway for the Minister to determine whether a
potentially “major project” should be directly referred under the direct referral process. Under
this option, the Minister determines whether major projects go through the direct referral
process, using an agency (likely EPA or MfE) as a gateway. This option would involve the
following process:

1. Applicant lodges their application and a request for direct referral with the relevant council,
and the application is formally received :

2. Applicant lodges a request for direct referral with the relevant government agency (likely
EPA or MfE) and provides a copy of the application documents

2. Request for direct referral and the application are assessed by the agency against “major
project criteria” .

3. Agency makes recommendation to Minister (as to whether the proposal meets/does not
meet criteria) ‘ _ .

4 Minister decides whether to refer the application through the direct referral process

5. Application sent to council for notification/submissions '

6. Council planning report prepared, applicant lodges application with Court

7. Decision made

8. Appeals can only be made to High Court on points of law

Table 1: Options
)ﬁﬁii;s _,r?; i - '4 é-é‘m-‘ I T A T Ay T J, - o - ;\"—'“ —-— = ey N

< oI Y e 2T

_ ~ | Amendment of RMA to introduce "Major Project Criteria", enabling the Minister
1. Provide call-in | o call-in a proposal to follow the EPA process if the proposal meets the criteria.

(EP_A) process for | yn making his/her decision, the Minister may have regard to whether the
major projects

application:
« involves significant investment (e.g., a capital expenditure of up to $10
" million)

» s of significance to the region or district

e is complex and technical and would benefit from cross-examination in the
Court or Board of Inquity process

Amendment of RMA to introduce “Major Project Criteria” (as per Option 1) and
2. Provide for the provision for an alternative decision pathway (in addition to existing council
alternative decision pathway) for decisions on direct referrals. The application would be
decision pathway | lodged with a government agency {likely either EPA or MfE), which would make
for direct referrals | a recommendation to the Minister, informed by the criteria. If directly referred,
(Minister decides) | the application would follow the standard direct referral route.

Summary impact assessment

Table 2: Summary impact assessment
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- COSTS

Cost of developrﬁent and roll-cut of guidance

central government

.Low

Cost of EPA process to applicant

Applicant

Likely to be significantly
higher than standard council

from participating in the process, thereby
undermining community ability to participate in
decision-making that affects the local
community

submitters

- process
Over-rides council's decision-making function council, " High
and removes decision-making process from the | stakeholders,

‘community it most affects general public

Will require increased resourcing of EPA, as EPA High

currently not resourced to deal with regional

matters

BENEFITS e

Increased certainty for applicant Applicant Medium

May increase timeliness applicant, Medium
stakeholders

RISKS .

The EPA process may dlscourage submitters stakeholders, Medium

NET IMPACT: Uncertain impact. Cost of EPA process may dissuade appllcants from opting for this
pathway.

Costs

Cost of development and roII out of gmdance central government | Low
Over-rides council's decision-making function council, High

“—and removes decision=making process-from-the—

community it most affects

—stakeholders,——
general public

Will require extra resourcing/capagcity for
government agency tasked with advising

| Minister on direct referral decisions

central government

Medium to high

BENEFITS

Increased certainty for applicants for ‘major
projects”

stakeholders

Medium

RISKS

Risk of perception of overndmg joint

central government,

Medium to high

management Treaty agreements over Waikato | councils, iwi

River (Te Arawa, Raukawa, Waikato-Tainui,

Tuwharetoa)

The insertion of criteria {in particular investment | Applicant Mediym likelihood, but can

criteria) may reduce the number of applications - be mitigated to some extent

eligible for direct referral by making the investment
threshold an optional rather
than mandatory criterion

May be more costly process for applicant, Applicant High likelihood

because council hearing process is omitted,
which acts to narrow issues to only the
contentious and complex cnes, on which parties
are unable to reach agreement. By going
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T

|rectly to the En\nronment Court the apphoant
must provide evidence (at the standard required
by courts) across all issues, not only the ones
that are likely to be appealed.

May not result in improved time efficiency if applicants, .. Medium likelihood, but this

there are substantial delays in a case being submitters, other risk is likely to increase in

heard by the Environment Court stakeholders magnitude the more direct
- | referral applications

increase.

May lead to a surge in direct referral Courts, applicants, Medium - high

applications to the Environment Court, leading councils,

to resourcing issutes, and subsequent delays, stakeholders, public

thereby not achieving the objective of greater
efficiency and timeliness of decision-making.
An increase in the incidence of direct referrals Stakeholders, Mediurn
may decrease public/stakeholder {including public
Maorifiwi} participation in the process

NET IMPACT: Likely to-be a net benefit compared to the status quo {more opportumty for appllcants ‘
for “major projects” to choose streamlined route) .

Table 3: Assessment of options against objectives

sl -

Greater | Economi¢. | - Avoid | Effunent and | Ensure that

central | ~efficiencyof | duplication |- improved | principles of
government . | implementation | of processes I partlclpatlon - good '
" directionon | . . and . underthe | -of Mdoriin | regulatory ..
resource | envircnmental | RMAand | resource . practice are -
management - ‘_inte'grity. | other ' management | . met '
‘ : - statutes - R R

Option 1 ) Prowde call—m (EPA) process for regtonally stgmf:cant proposals
v ‘ v v’ ~ x

5 Opﬁoh 2) Provide for alternative decision pa'thWay
v’ v’ v’

Key: ¥+ v indicates substantially better than status quo; ¥'v" better than status quo; v slightly better than status quo; ~ no
change compared to status quo; X slightly worse than status quo; xx worse than status guo; xxx, substantially worse than
status que.

Consultation

There has been no departmental, stakeholder or public consultation on the proposals
outlined in this RIS. Most critically, there has been no consultation with the Courts to ensure
that there is adequate capacity to deal with an increase in direct referrals. Inadequate Court
capacity is a risk that would potentially mean that the proposal would not achieve its
objective (a more timely, streamlined process for regionally significant proposals). Without
consultation, it is difficult to provide robust advice on costs, benefits and risks of the two
options.
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- Conclusions and recommendations

Both options provide a streamlined pathway for projects that are major but not nationally
significant. Option 2 is the recommended option as this will be more cost-effective for
applicants than Option 1. It also allows for council involvement (through the planning report
and submissions process) and better ensures that local participation is upheld. However, it
does carry with it a number of risks, such as being perceived as overriding joint management
Treaty agreements, increasing direct referral applications to the extent that the Environment
Court is not able to process them in a timely manner (and therefore not achieving the
objective of the proposal). In addition, an increased role for a government agency (either the
EPA or MfE) will mean that these agencies will require exira resourcing to fulfill this
additional function.

Implementation

In the case of both Option 1 and 2, it is recommended that gdidance is proactively rolled out
to councils and other stakehoiders through Ministry-led workshops.

Monitoring, evaluation and review

Data on use of the EPA process or direct referrals can be gathered through a custom-
designed councit survey, or incorporated into regular RMA monitoring and compliance
reviews.
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C. Environment reporting
Status quo and problem definition

A large proportion of environmental monitoring is undertaken by local government. Data is
collected by local government to support council decision-making. Currently councils collect
data independently of each other and use their own methodologies. There are no national
requirements in terms of methodology or standards.

Good local government decision-making relies on good environmental monitoring and data
collection. Questions have been raised about the quality of information informing council
decisions.

A number of both local government and Ministry-led initiatives are underway to improve the
quality of environment data that informs the Ministry’s reports. While the voluntary nature of
these measures allows local government control over the extent of change and also the
costs of those changes, it may also mean that quality improvement is slow and uncertain.
Monitoring by local government is largely constrained by cost and capacity.

Under section 27(3) of the RMA the Minister for the Environment can require Councils to
provide information that:

» is about the Council’'s exercise of any of its functions, powers, or duties under the
RMA

* is held by the Council

¢ may be reasonably required by the Minister.

This limits the Minister's powers to requiring the release of the information already held by
the council. The Minister cannot request councils to collect information or specify how
information should be collected under s27(3).

Local government environmental monitoring data, along with data from other agencies and
Crown Research Institutes, is provided to the Ministry for the Environment for national
reporting purposes. National reporting is currently undertaken as a series of ‘report cards’ for
22 national-level environment indicators. The Ministry's forward work programme focuses on
the ‘report card’ approach to ensure quality data is available in a timely manner.

The quality and independence of the Ministry’s reporting is assured by following the guidance
of Statistics New Zealand's Official Statistics System. The Ministry’s protocols include
rigorous peer review by individuals selected on the basis of their knowledge of their subject
matter and ability to conduct the review in an unbiased manner (amongst other criteria). A
number of both local government and Ministry led initiatives are underway to improve the
guality of environment data that informs the Ministry's reports, including:

« the National Environmental Monitoring and Reporting Project

+ the development of national envircnment monitoring standards and qualifications
» the Land and Water public web portal:

« the expansion of Statistics New Zealand's Environment Tier 1 Statistics.

The status quo has led to a lack of credible data to support decision making at both the local
and national level.
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Regulatory impact analysis
Policy options

The table below identifies the key features of the practical options (regulatory and non-
regulatory) that will wholly or partly achieve the objectives.

Table 10: Option identification — environment reporting

P — PE—— B —— — _....._.___.__. _ i
‘1 A communications strategy, outlining current Ministry for the Envireonment
data quality practices, would improve perceptions of credibility of current
environment reporting for minimal cost.

Amendment of section 360 of the RMA would enable the Minister for the
Environment to direct, via regulations, local authorities to monitor the
environment according to specified priorities and methodologies. This
option was the preferred option in a discussion document released in
August 2011 (Measuring up: Environmental Reporting — A Discussion
Document) :

Delaying the implementation of the regulations would give local government
| a chance to increase data quality voluntarily, but would also allow a quick
and relatively simple process for regulating if those voluntary measures

| failed to produce satisfactory results.

Under this option, the Ministry would pay local governments to collect data
‘| that is required for national reporting, to the extent that it is not currently
1 being collected by councils for their own monitoring purposes.

This option would create a national data collection programme. This would
'| most suitably be undertaken by the EPA, but the Ministry could also be
considered for this function.

This option would create an NES for environmental monitoring. No

' legislative change is required. The NES could determine a required set of
indicators that should be monitored and specify how they must be
monitored. Local government must comply with the provisions of the NES.

| NES provisions are high level and do not specifically allow for priorities and
- | methodologies for council monitoring. There is therefore some uncertainty
. | about the ability of an NES to address this issue. If effective, this option
| would have a similar effect as amending section 360 of the RMA.

The table below summarises the impacts of each feasible option, who bears these impacts
and the likely magnitude of them.
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Table 2: Summary impact assessment — environment reporting

COSTS

requirements.

Costs of implementing the Central Low
communications strategy. government {ME)
BENEFITS '

§| Credibility of data is increased Central Medium

¥| through better understanding of government (MfE}

4| existing quality control practices.

| RISKS _ - -

| The communications do not Central | Medium
significantly improve understanding government (MfE)
about data quality.

| NET IMPACT: No net benefit over the stafus quo.

Sdcosts | o
Cost of implemeanting new reporting Local authorities Expected {o be high

{although variable
by council). Unable
to be quantified until
the regulations
have been further
defined.

3| meet the needs of local decision-
1 makers.

Costs of developing and suppdnting Central Medium
new regulations. government (MTE)

| BENEFITS - [
Creates a consistent national dataset. | Data users High

| Supports better decision-making by Local authorities Medium
local government. '
Quality improvements realised Data users Medium

% quickly.
RISKS 2
Costs prohibit councils from fully Local authorities Medium
implementing the new reporting
requirements. .
The nationally required data does not | Local authorities Medium

-NET IMPACT: Improvément over the status quo; as increases national
consistency and supports better decision-making. o
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COSTS

through veluntary initiatives.

Costs of amending the legislation. Central Low
‘ government (MfE)
Once regulations amended, costs as per option 2 above.
BENEFITS
Creates an incentive for councils to Daia users Medium
progress the existing voluntary
| measures for data quality
improvement.
Enables ragulation of best practice Central Low
that resuits from voluntary data -government (MfE)
improvemeant measures. ‘
Allows quick action should voluntary = | Central Medium
data improvement measures fail to government (MfE)
produce sufficient quality
improvement.
Incremental data improvemenits Local authorities Medium
support better local government
decision making over time.
Incremental data improvements Data users Medium
create a more consistent naticnal
dataset over time.
RISKS _
Perception that the government is not | Central Medium
taking the environment reporting government
seriously if the regulations are not
immediately implemented.
Councils do not improve data quality Data users Medium

| NET IMPACT: Improvement over statu;—dﬁo, as data quality and decision-making

are improved without having to impose significant costs on councils unless

voluntary actions are unsuccessful.

COSTS

Cost of additional data collection. Central High
government

BENEFITS _ _ '

Creates a nationally consistent Data users High

dataset.

Quality data available to support Lecal authorities Medium

decision-making. -

Disincentive for councils to collect Central Medium

data to support local decision making | government

unless paid to do so by central
government,

NET IMPACT: Worse than status quo as it imposes a high cost on central
government for data collection and creates a disincentive for councils to monitor

| for local decision-making unless funded by G'overn'me_nt.
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% COSTS

Central

High

Y Cost of data collection.
government
| Potential for duplication of data Central High
collection at national and local levels. | government and
_ local authorities
BENEFITS | |
Creates a nationally consistent Data users High
dataset. ~ '
Quality data available to support Local authorities Medium
decision making.
RISKS
| Disincentive for councils to collect Local authorities Medium
% additional data to support local
| decision making. -
Nationally collected data does not Local authorities Medium
meet the needs of local decision-
makers. )
NET IMPAC_T: Worse than status quo
COSTS P
Cost of developing and implementing | Central Medium
NES. government (MfE)

Cost of implementing NES.

Local authorities

Expected to be high
{although variable
by council). Unable
to be quantified until
the monitoring
requirements have
been further

| meet the needs of [ocal decision-
| makers.

: defined.
5| BENEFITS. | L
Creates a nationally cansistent Data users High'
dataset.
Quality data available to support Local authorities Medium
| decision making. :
: RISKS X ' \
i) Costs prohibit councils from fully Local autharities Medium
implementing the new reporting
requirements.
The nationally required data dogs not | Local authorities Medium

/| NET IMPACT: No net benefit over siatus q'uo.
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Using the approach to analysis described in the section above, {he table below identifies how
each option delivers on the objectives.

Table 3: Assessment of options against objectives — environment reporting

L
-J
i
i

Vel

consistency of
environment
data.

Greater _ “Avoid Efficient and Ensure that %‘6’“
- central efficiency of duplication of | improved principles of %ﬁ
government implementation processes. participation . good |y
directionon | and under the - of Maori in regulatory i
resource environmentali RMA and -resource practice are
management integrity other management | - met -
statutes )
Option 1)  Communication of data quality strategy
~ ~ N/A N/A ~
' Option 2) ~ Amend section 360 of the RMA a_n_d implement regulations
v X NIA N/A X
Increases [mproves quality ' Absolute
national of local resource compliance of
consistency of .| management . local
environment decisions government
data. through high may be limited
quality data. by cost.
Central
government Monitoring will
direction not be | not be as flexible
maximising to deal with tocal
,,,,, comparative. andemerging__ | _ .
advantage. issues.
Allocation of
costs fo local
government not
optimal e
" Option 3)  Amend section 360 of the RMA but do not implement re"gula_tion's' Tmmediately
v
~ N/A N/A ~
Increases
national
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Option:4) - Purc‘hase'additiqnal.reportihg: data Ffro_m local government

emerging
issues.
Allocation of
costs to local
government not

optimal.

Y X N/A N/A X
Increases [mproves guality Creates a
national of local resource disincentive for
consistency of management councils to
environment decisions collect data to
data. through high support local
quality data. decision making
Central : unless paid to
government Monitoring will do so by central
direction not be | not pe as flexible government
maximising to deal with locat
-comparative and emerging
advantage. issues
‘Option'5). Collect all data nationally. .
R,
1 X N/A N/A X £ |
Increases Improves quality Creates a ‘ |
national of local resource disincentive for '
consistency of management councils to - =
environment decisions collect data to A
dala. through high support local i
quality data. decision 4
Central making uniess
government Menitoring will paid to do so by _
monitoring not - not be as flexible central %
be maximising | 0 deal with local government. 4l
comparative and emerging %
advantage ISSUes.
Potential
duplication of
data collection E
‘Option 6) - €reate an NES for envirenmental monitoring
v X N/A N/A x
Increases Improves . Absolute
national quality of fccal compliance of
consistency of resource local
environment management government
data. decisions may be limited
Central through high by cost.
government guality data.
direction not be | Monitoring will
maximising not be as
comparative flexible to deal
advantage. with local and
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Key: ¥'v'¥ indicates substantially better than status quo; ¥'v better than status quo; ¥ slightly better than status
quo; ~ no change compared to status quo; X slightly worse than status quo; Xx worse than status guo; Xxx
substantially worse than status quo.

Consultation

The Government’s initial proposal for improvementslto the environment reporting framework
was the subject of Measuring up: Environmental Reporting — A Discussion Document,
approved by Cabinet for release by the previous Minister for the Environment in August 2011
[CAB Min (11) 30/8 refers]. The Government's proposal to expand the regulation-making
powers under section 360 of the RMA was supported by 28 of the 35 submitters who

. expressed a clear preference on this section of the proposal. However, concerns raised
included:

» the costs of this change and the impact on council resourcing
» that national reporting requirements may mean local issues are no longer monitored
or reported on. '

These concerns have been taken inte account in the evaluation of the options.

Cenclusions and recommendations

The Ministry recommends amending section 360 of the RMA to allow the Minister for the
Environment to regulate for local authorities to monitor the environment according to
specified priorities and methodologiés. Regulations would not, however, be macde
immediately. This option will provide improvements in data quality without imposing
prohibitive costs on local government. It will allow local government to pursue the voluntary
changes that are already underway, but with the knowledge that the Minister for the
Environment has the ability to infroduce regulations if sufficient progress is not made.

The significant costs imposed on local government make the other two options which offer

—————improvement-ever-the-status quo (amend-section-360 of the RMA-and-regulate immediately;—— — -

develop an NES) less desirable, even though their potential impact on data quality is likely to
be larger and more timely. :

Implementation

The preferred option can be implemented by amending section 360 of the RMA {0 allow the
Minister for the Environment to direct, via regulations, local authorities to monitor the
environment according to specified priorities and methodologies. Regulations would not be
drafted immediately.

A communications strategy would be needed to support implementation to ensure that local
government is aware of the change and the Minister's expectation regardlng data quality
improvements:

Monitoring, evaluation and review

In order to measure the effectiveness of the proposed policy, we recommend monitoring the:
progress of voluntary measures for improved data quality. The first review cycle could take
place in 5 years. The monitoring, evaluation and review of this policy will be further
developed after decisions are made.
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