In Confidence

Office of the Minister 

Chair
Cabinet Legislation Committee
Resource Management (Exemption) Regulations 2017 – Pest Control

Proposal
1. [bookmark: _GoBack]This paper recommends that the Committee authorise submission to the Executive Council of the Resource Management (Exemption) Regulations 2017, made under section 360(1)(h) of the Resource Management Act (RMA). 

Background 
2. The pest control policy aims to simplify and streamline the regulatory regime for certain vertebrate toxic agents (VTAs) in New Zealand. Regulation of certain VTAs under section 15 of the RMA has been found to duplicate the controls present under other legislation, notably the Hazardous Substances and New Organisms Act 1996 and the Agricultural Compounds and Veterinary Medicines Act 1997.
3. A Parliamentary Commissioner for the Environment report of 2011 found that regulations controlling the use of sodium fluoroacetate (known in pesticide form as ‘1080’) were overly complex and duplicative. Officials’ subsequent analysis concluded that RMA regulation of two other vertebrate toxic agents (VTAs) - brodifacoum and rotenone – does not provide additional protection to human health nor the environment, beyond that already provided through other legislation.
4. Public consultation on a proposal to remove the duplication observed for these three VTAs was carried out in April-May 2016. The majority of respondents supported the proposal. 
5. Subsequently on 24 August 2016, the Cabinet Economic Growth and Infrastructure Committee [EGI-16-MIN-0211 refers]:
5.1. agreed that regulations under section 360(1)(h) of the RMA should be developed to exempt certain VTAs (and other substances used as pre-feed or as repellent in association with VTAs) from being regulated under section 15 of the RMA; 
5.2. authorised the issuing of drafting instructions to the Parliamentary Counsel Office (PCO); and
5.3. agreed that an exposure draft of the regulations could be shared with central government agencies, TB Free NZ, local authorities, and any other non-Crown agency that the Minister for the Environment considers should be consulted.

6. An exposure draft of the regulations was shared with select stakeholders in December 2016. There were not any matters raised that warrant substantive changes to the policy. The feedback we received has been incorporated through changes to wording of the draft regulations.  
7. This paper seeks the authorisation of the Committee to submit the regulation to the Executive Council.
Policy
8. The policy to be implemented through these regulations aims to simplify and standardise the regulatory regime for pest control. Under the proposal operators using 1080, brodifacoum or rotenone will not need resource consent for aerial or ground-based application, and regional councils will not be required to include rules for the discharge of these three VTAs in their plans.  
9. This policy arises from research which found that section 15 of the Resource Management Act (RMA) does not provide additional protection to human health nor the environment, beyond that already provided by other legislation (including but not limited to the Hazardous Substances and New Organisms Act 1996 and the Agricultural Compounds and Veterinary Medicines Act 1997). 
10. The removal of RMA controls is intended to reduce the time and cost burden often faced by pest control operators, thereby creating a more efficient regulatory framework. It is also intended to improve the effectiveness of pest control by reducing the risk of errors in operations; the risk of operational delays leading to pest control operations being less effective in protecting biodiversity; and inconsistent rules between regions impacting the effectiveness of multi-region operations (by requiring operators to leave corridors of un-treated land at regional boundaries).  

Drafting clarifications and minor changes
11. The following table describes where there are minor differences from or additions to EGI decisions of 24 August 2016 [EGI-16-MIN-0211 refers], or where clarification of drafting is otherwise needed.

	Exemption for Brodifacoum

	

	EGI decision

	Drafting


	EGI agreed that brodifcoum would be exempted from section 15 of the RMA when discharged on “offshore islands” [paragraph 4.3 refers].

	The drafting clarifies that the exemption applies to brodifacoum discharged on islands other than the North and South Islands.  






	Exemption for Rotenone
	

	EGI decision

	Drafting


	EGI agreed that rotenone would be exempt from section 15 if discharged for the purpose of eradicating ‘noxious fish’ [paragraph 5.4.2 refers].

	The drafting now uses the term “introduced fish”, meaning all non-native fish. 

This is because the term ‘noxious fish’ appears in the Freshwater Fisheries Regulations 1983 (FFR 1983), but in that context refers to only a short list of species that is too limited to achieve the policy outcomes intended by these regulations.

	EGI agreed that the regional Fish & Game Council is to be consulted “when sports fish are targeted” [paragraph 5.4.2 refers].
	The regulation now requires consultation whenever rotenone is used, not only when sports fish are targeted. 
This is to ensure alignment between this regulation made under the RMA, and the Agricultural Compounds and Veterinary Medicines (ACVM) Act 1997. Fish and Game Councils are already consulted on all rotenone operations under the rules for rotenone use established under the ACVM. 
The drafting therefore ensures that these regulations don’t conflict with the requirements that already exist under ACVM rules.

	Schedule 2 – Conditions on exemptions
Clause 2: Notice of proposed discharge
	

	EGI decision

	Drafting


	EGI agreed to a minimum period of “four weeks prior to the expected start of an operation” for operators to provide certain information to regional councils information [paragraph 5.1 refers]. 


	The regulations now provide that operators must provide such information “as soon as practicable, but in any case no later than 48 hours before the discharge is to start”.

This approach was adopted following the circulation of a draft version of the regulations with select stakeholders. Some stakeholders said that giving notice of an operation’s timing and duration four weeks before an operation would not be possible in all cases because of variables such as weather conditions. The hard limit of “no later than 48 hours before the discharge” has been chosen as it suits the needs of councils, and the operational practicalities faced by VTA users. 

	EGI agreed that operators would have to provide to regional councils “the proposed location of signs that will be put out at the start of the operation and which will remain until the end of the required caution period” [paragraph 5.1.2 refers]
	The drafting simply requires the operator to provide the location of any warning signage. The reference to “caution period” was determined to be unnecessary to achieve the policy intent.

	EGI agreed that operators would have to provide to regional councils “the location of the areas that may be included in the operation” [paragraph 5.1.3 refers]
	The drafting now requires “a map showing the boundaries of each proposed discharge area”. This drafting is more precise and will ensure that any inquiries about the discharge can be answered more accurately.

	Minor policy additions
	

	Schedule 2 – new notification requirement for operators (objectives of operation)
	The regulations exempt the discharge of VTAs if the discharge is “for the purpose of killing vertebrate pests” (in the case of sodium fluoroacetate and brodifacoum) or “for the purpose of killing fish” (in the case of rotenone). 
To help establish the “purpose” of the discharge in accordance with these regulations, the drafting now adds a requirement for operators to notify regional councils of the “objectives of the proposed discharge”.

	Schedule 2 –  new notification requirement for operators (provision of contact details)
	In response to stakeholder comments the drafting now adds a requirement for operators to provide their contact details (or, if the operator is acting as agent for another person, the details of that person). This is to ensure that councils can seek more information from operators if required.



Timing and 28-day rule
12. Following usual procedures including the 28-day rule, I expect this regulation to take effect during April. 
Compliance
13. These regulations comply with each of the following:
13.1 the principles of the Treaty of Waitangi;
13.2 the rights and freedoms contained in the New Zealand Bill of Rights Act 1990 or the Human Rights Act 1993; 
13.3 the principles and guidelines set out in the Privacy Act 1993; 
13.4 relevant international standards and obligations; and
13.5 the LAC Guidelines on the Process and Content of Legislation (2014 edition), which are maintained by the Legislation Design and Advisory Committee.
14.  There are no specific statutory prerequisites for the making of these regulations. The regulations are consistent with the purpose and principles of the RMA, and all other relevant legislation including the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010. 
Regulations Review Committee
15.  I do not consider there are any grounds for the Regulations Review Committee to draw the regulations to the attention of the House of Representatives under Standing Order 319.
Certification by Parliamentary Counsel
16. The amendment regulations have been certified by Parliamentary Counsel as being in order for submission to Cabinet.
Regulatory impact analysis
17.  A Regulatory Impact Statement (RIS) was first submitted in March 2016, when Cabinet approved the policy proposal for consultation. The RIS was updated following further policy analysis, and submitted when final policy decisions were made in August 2016. The Ministry for the Environment’s Regulatory Impact Analysis Panel reviewed the August 2016 RIS, and considered that it met the quality assessment criteria. No further changes to the RIS are required following consultation on exposure draft regulations.  
Publicity
18. A press release will be issued to publicise the new regulations. 
19. There may be reaction from anti-1080 (sodium fluoroacetate) groups. However as communicated throughout policy development, this proposal is about simplifying the regulatory framework applying to VTAs, rather than focusing on the use of VTAs themselves. 
20. I propose that this paper, and the August 2016 Cabinet paper [16-C-03489 refers] which describes policy decisions, are proactively released at the same time as the regulations are publicised. 

Consultation
21.  An Exposure Draft regulation was sent to select stakeholders in December 2016. These stakeholders included several regional councils, OSPRI (which operates the TBfreeNZ programme), the Fish & Game Council, and the Department of Conservation (DoC) speaking on behalf of Predator Free 2050 Ltd. The Environmental Protection Authority (EPA), Ministry for Primary Industries (MPI) and DoC also commented on the exposure draft. Feedback received has assisted the Parliamentary Counsel Office in its drafting of the regulation.
22.  This paper was prepared by Ministry for the Environment. The EPA, MPI and DoC were consulted during the preparation of this paper. 
23. The following agencies were informed of this paper: Ministry of Health, Land Information New Zealand, and the Department of Prime Minister & Cabinet. 
Recommendations 
The Minister for the Environment recommends that the Committee:

1. note that the Resource Management (Exemption) Regulations 2017 give effect to the decisions referred to in EGI-16-MIN-0211;

2. approve the additions and changes to the wording of regulations (from those used in EGI-16-MIN-0211), outlined in the ‘Drafting clarifications and minor changes’ section of this paper;

3. authorise the submission to the Executive Council of the Resource Management (Exemption) Regulations 2017; and

4. authorise the proactive public release of this paper, and the August 2016 Cabinet paper which describes policy decisions, at the time the regulations are promulgated. 


Authorised for lodgement




Hon Dr Nick Smith
Minister for the Environment
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