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33.

34.

progressed without a Cabinet mandate. This is inextricably linked to reform of the
freshwater allocation system more broadly.

There are several options that could assist the Crown to address these rights at a later
date. These include shorter consent durations for freshwater takes and discharges,
stronger Ministerial intervention powers (such as targeted moratoria on consents and
the ability to formalise expectations when directing plan changes), and strengthening
the ability of decision-makers to review and amend consents (such as when scarcity
thresholds are met). These should be explored as part of the RM reforms. They are
also likely to be relevant to enabling equitable access.

Similar preservation mechanisms may need to be considered if the resource allocation
framework enables decision-makers to introduce charges for resource use. This could
include setting aside a portion of the funds for later ‘settlement’.

How should we approach R&I more broadly?
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Our understanding of R&lI in other natural resources that will be governed by the NBA
is limited. While the options outlined above for freshwater might be equally applicable
to other resources, we cannot say this for certain. Further analysis and targeted
engagement with ILG / TTK may be needed to determine the best approach. This could
include a targeted review of the relevant literature (in particular Waitangi Tribunal
reports) to build our knowledge base. Appropriate resourcing would be needed for
this.

We are currently also considering the approach to geothermal resources, and are
preparing advice for relevant directors. Next steps may include a stocktake of what
we currently know about geothermal resources (not limited to R&l), assessing how
the current resource management system is working, how decisions already taken in
RM reforms affect geothermal resources, and considering options for improvement
in the new RM system (including how the overall objectives and decisions made to-
date interact with geothermal resources).

Risks and mitigations
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The approach outlined in this paper:

a. Will not comprehensively address FR&I. It is essentially a holding pattern —
making progress where we can while ensuring the future RM framework
preserves the Crown’s ability to address the more elusive aspects of FR&I later.

b. Does not include options that are outside the scope of the RM reforms, such
as a Water Act, a Water Commission, or titling of river and lake beds.

As such, there is the ever-present risk that Maori may turn to the courts to define their
FR&I (as some groups have already done), or to challenge aspects of the RM reforms.
The legal team are better positioned to advise on this risk.

Not having the mandate for a more comprehensive work programme to address FR&l
also poses a relationship risk with our Treaty partners, particularly given the strong
message from Maori in submissions on the NBA exposure draft that FR&I needed to
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Appendix A: Additional information on the nature and
extent of Maori rights and interests

The Treaty guaranteed Maori rights and interests in natural resources

1. Maoriinterests have been a key consideration in the allocation of a number of natural
resources since the late 1980s, including commercial fisheries, aquaculture and the
foreshore and seabed.? These often followed Waitangi Tribunal inquiries into the
nature and extent of the Maori interest in a particular resource. Addressing Maori
interests in each resource has posed its own unique challenges, including the nature
of the resource, the extent of existing and overlapping use rights and determining how
best to administer and distribute assets to Maori. Financial compensation and a share
of the resource (typically 20%) are common forms of ‘settlement’.

2. The Tribunal has consistently found that the Treaty of Waitangi guaranteed Maori an
interest greater than the general public in natural and other resources. This is
summarised in the Tribunal’s report on the allocation of radio frequencies, which
highlighted the relevance of the Treaty in both the governance and the use of natural
resources:

As we see it, the ceding of kawanatanga to the Queen did not involve the acceptance
of an unfettered legislative supremacy over resources. Neither Treaty partner can
have monopoly rights in terms of this resource. Maori interests in natural resources
are protected by the distinctive element of tino rangatiratanga. The Treaty granted
sovereignty and the delegation to govern but subject to the limitations of the special
interests of tino rangatiratanga. This means that consultation between partners is
vital to the Treaty itself and to its spirit.

There is a hierarchy of interests in natural resources based on the twin concepts of
kawanatanga and tino rangatiratanga. First in the hierarchy comes the Crown’s
obligation or duty to control and manage those resources in the interests of
conservation and in the wider public interest. Secondly comes the tribal interest in
the resource. Then follows those who have commercial or recreational interests in
the resource.3

The Crown has recognised that Maori have rights and interests in freshwater

3. The Crown has acknowledged that Maori have rights and interests in freshwater since
the first serious attempt to introduce national freshwater regulations through the
Sustainable Water Programme of Action in 2003-2004. This was most clearly set out
in the then Prime Minister Bill English’s evidence to the High Court in 2012 in the
context of the Mixed Ownership Model litigation:

The Crown acknowledges that Maori have rights and interests in water and
geothermal resources ...

2 And other resource allocations too, such as the disposal of broadcasting assets and the auction of spectrum rights.
3 Report of the Waitangi Tribunal on claims concerning the allocation of radio frequencies (Wellington: GP Publications,
1990), p- 42.
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