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Thank you for your email of 28 September 2019 requesting the foIIowmq@r the ail\hormatlon Act
1982 (the Act):

The following documents referred to in the RMA reform of refere ndix C:

Dear S 9(2)(a)

- the ‘existing review’ of Waitangi Tribunal commenta lated tg the RMA system from Tribunal

reports 27, 55, 167, 153, 262, 304, 785, 796, 863, 13 120
- the ‘summaries and sections of the rewew@ed by ariat
- any advice made to the development how the rev ommentary and the tribunal reports

can/are informing the review
Further to these requests, | also a e follo 7@
- any advice made to the RMA?@W whl@ reference to WAI 1040 stage 1 Waitangi Tribunal

Report 0.

The Ministry for the Envir%nt has in@d your request as those documents related to the
comprehensive review of urce agerment system.

Five documents have entlfleﬁ e of your request, as listed in the attached table. Some of these
documents have b held u follownng section of the Act:

518(d nfor ested will soon be publically released
Some ot ' he scope of this request will soon be proactively released on the Ministry’s
webgite

In ter s of secti@l) of the Act, | am satisfied that, in the circumstances, the withholding of this
information i weighed by other considerations that render it desirable to make the information
available in blic interest

The document “Extracts from Waitangi Tribunal commentary, findings and recommendations on the
Resource Management Act 1991” summarises information publically available from the Waitangi Tribunal
reports. The version released under this request is in draft form and is subject to change.

To fulfil Treaty obligations, Maori will be engaged throughout the review to hear issues that Maori are
experiencing in the resource management system and to obtain Maori insights forideas to address the issues.
The Ministry has commenced engagement with pan-Maori groups and iwi/Maori.



The Maori-Crown relationship is vitally important to fulfilling the Crown’s obligations under the Treaty of
Waitangi. The review intends to ensure there are appropriate mechanisms for Maori participation in a future
resource management system, including giving effect to Treaty settlement agreements.

The Resource Management Review Panel released its issues and options paper on 12 Novemther to progress
thinking on the RM system, which can be found on our website: https://www.mfe.govt.nz/fmreview. There
are opportunities to engage on the issues and options paper and iwi engagement process. There will be a
public consultation after the release of the Panel’s final report in June 2020.

Please note that due to the public interest in our work the Ministry for the Enviranment publishes responses
to requests for official information on our website on our OIA responses page shoxtly after the respénse has
been sent.

You have the right to seek an investigation and review by the Office af the ©mbudsman of my decision to
withhold information relating to this request, in accordance with section28(3) of theAct. The relevant details
can be found on their website at: www.ombudsman.parliament.nz,

If you have any queries about this, please feel free to contact our Executive Relations team.

Yours sincerely

Simon King
Director, RM Strategy
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Extracts from Waitangi Tribunal commentary, fi gs
and recommendations on the Resource Man& ent

Act 1991 ?~
OQ§
K
S

N
About this document \?‘

This document collates together com \%’findings and recommendations from Te Ropl

Whakamana i te Tiriti o Waitangi (T itangi Tribunal) that specifically reference the

Resource Management Act 1991 until July 2019. It does not include references from

reports prior to the RMA that,al ide case law brought by Maori also had shaped the
%;he RMA.

provisions that were incl%

Extracts are only inclu from the analysis, findings and recommendations of the Waitangi
Tribunal, not fro claimant submissions or Crown responses. Text is not included when
describing the @ ions in the RMA, just the findings and recommendations about them.
Where ther ultiple stages of a claim with separate reports or interim reports

publish the latter stage or final reports are included.

}bnot include the latest Crown position on the Tribunal findings. This is only collation

This d
Q% Tribunal commentary, findings and recommendations.

%3
N/
Qg’



Back to Contents page

Contents

About this document 1

About Te Ropli Whakamana i te Tiriti o Waitangi - the Waitangi Tribunal 5

By claimant area — Map of areas associated with each report 5

By Waitangi Tribunal report - Shorter extracts on the RMA 5

By Waitangi Tribunal report - Fuller extracts on the RMA 15
Wai 2358: National Fresh Water and Geothermal Inquiry (2019).......ccccveeiiiviveeeiiiiieeenns 15
Wai 2200: Horowhenua- The Mualpoko Priority Report (2017) ....cccceevcieeeceererieesieapanns 52
Wai 2478: He Kura Whenua ka Rokohanga- Report on Claims about the Reform of*Re
Ture Whenua Maori Act 1993 (2016) ...ccooeeuvrveeeeeeeieiirreeeeeeeeeernrreeeeeeeeeeenvnneeee o o N St 53
Wai 903: He Whiritaunoka- The Whanganui Land Report Volume 3 (2015)..5..N\........... 53
Wai 894: Te Urewera Report Part VI (2015) ...c..ceevecvieeieciieecceiieeeecieee e e Wt 53
Wai 1130: Te Kahui Maunga — The National Park District Inquiry Repdft~(2013)............. 54
Wai 262: Ko Aotearoa Tenei: (2011) (Section 8 report).....ccceeceeeee . S, 56
Wai 863: Wairarapa ki Tararua Report (2010).....cccceeevecvveeeeccin Leve D e 57
Wai 215: Tauranga Moana 1886-2006 - Report on the Post;Ratipatu Claims Volume 2
(2000 oo eeeee e eeeeeeseeesneeereseesns s TR et e ee e eee e, 58
Wai 796: The Report on the Management of the Petroleum Resource (2010)................ 62
Waikato-Tainui Raupatu Claims (Waikato River) Settlegrent Act 2010..........cccccuveeenneee. 63
Wai 785: Te Tau |lhu o Te Waka a Maui: Report.0n Northern South Island Claims
0700 U ) RS 64
Wai 1200 — He Maunga Rongo: Report ofi Gentral North Island Claims Stage 1 — Te Taiao
The Environment and Natural Resoures’ (2008) .........ccceeevveerieeeieeesiieeeieeesireeeveeeene e 65
Wai 686: The Hauraki Report Volume 3 (2006) ........ccooueeeeuereeiieeiree e et eetee e 67
Wai 1071: Report on the Crowss,Foreshore and Seabed Policy (2004).......ccccceeeevveeennes 68
Wai 145: Te Whanganui a Tara mé ona Takiwa- Report on the Wellington District
(2001 I . RSP 68
Wai 45: The Muriwhgqua Land Claims Post 1865 (2002) .......cccceeererveercieesierenieeeieeenenes 69
Wai 64: Rekohu- A Report on Moriori and Ngati Mutunga Claims in the Chatham Islands
200 ) T PSP 69
Wai 167: The Whanganui River Report (1999) ........ceeeeciieeeccieee ettt evaee e 70
Wai 212:4Te Ika Whenua Rivers Report (1998) .....ccvvecieeecieeeerieeieeerireesiee e esiveeevee e 71
Wai 558 e/Whanganui-a-Orotu report (1995)......c.uiiiieciieeecieee et e e e evree e 72
W4di 2%: The Ngai Tahu Ancillary Claims Report (1995)......cccciiieeeciieeeeciieeeecreeeeecveee e 73
Wai,¥53: Te Arawa Geothermal Resources (1993) .....eeiivvvereeirrereeiireeeeeireeeeetreeeeenneeeens 73
Wai 304: Ngawha Geothermal Resources (1993) ......cccciieeeeciieeeeciiee et e e eiree e 74
Wai 119: The Mohaka River Report (1992).......ccccciiiieeciieeeciieee ettt eiree e e evree e e 75
Wai 38: Te ROroa RePOrt (1992).....ceecuiieiieieiieeeiee et eee e rte e ste e s rae e st eenee e sneae e 76



Back to Contents page

Categorisation of issues regarding the RMA across all Waitangi Tribunal

reports 77
Overall Themes 79
Not protecting of Rangatiratanga and Kaitiakitanga ..........ccceveveiieeieciiee e, 79
Does not deliver control, partnership. Mana Whakahaere..........ccoocceeeeiieecciiieeeee e, 83
Not protecting Maori interests and to provide for values, customs and authority ......... 84
Delegating powers without sufficient Treaty responsibilities .........ccccccceeevecieeicccieeeenee. 84
Not protecting Taonga, Or IMaNa OF MVl ........uuiiiiiiiiiiieiieereeeeeeeeeeeereeeeeererreerrererrrrrereraenne. 86
2o i o] 0 0 JU T o IRV 1T PP 86,
Not being implemented in manner that provided for fairly for Maori interests / Failed tb
ensure it is implemented in accordance with stated intention.........ccccecveviriiieeiiinnenn, 87
All NZers miss out by treaty system not being compliant ........ccccccovviiiiniiiinci NG 87
Ownership 87
Ownership and vesting of lands, river beds & Mgmt more akin to ownership...1............ 87
First in First served' allocation basis .......ccccvevvveeriiiiniieeniiennieenee e 0¥, 89
Public Works Act including offer back, Te Ture Whenua Maori Act 1993.and s342 of
Schedule 10 0f LGA 1974 ...uoviieeiiieeieeeieeenieesieesnreesveeeniee e AR e e esreesnineesneeens 89
Cross-legislation 89
All spheres of activity, treaty provisions in LGA, RMA, Hjstori¢ Places Act are not
sufficient to oblige LG to act consistently with the Treat .......ccoooeveeeiiicieiiiccee e, 89
Local Government not required to be Treaty comgliantunder LGA..........ccoceeeeevieeennene. 90
RMA Ambition / delivery - General 91
Aspirations of RMA have not come to frujtiQim........coooriii i, 91
RMA provisions did not go much furthgfthan pre-RMA........cccocoiiiivieiiicee e, 91
Obligations to ensure aspirations were ‘te’be fulfilled a long time ago / Continuing
source of grievance not responding@o address recommendation...........ccccceevveeeeecineeen, 92
Use of settlements to provide=-what should have been addressed as part of the RMA...92
(0] aTJoT 1 oY= T =T [V e | ol USRS 93
RMA Part Il 93
s8 Weight given todtréaty relationship .......ooveeecieiiiiei i 93
RMA is NOt remedialM........ei e e e 97
Impact of Paft2™Balanced judgement ...........oooviiiiieiiiii e 98
Kaitiakitangd s7 inadequate, Kaitiakitanga is not separate from Rangatiratanga............ 98
Direetien// Accountability 99
Absenhce/Gaps in National DIreCtioN.........ccveceeiieniecie e ere e et 99
Meanitoring/accountability of COUNCIlS........ccocciiiiieiiiiiiece e 100
Transfer of Powers 100
Lack of use of Transfer of powers functions, and/or provisions are inadequate........... 100
Time focussed on fighting consents, rather than being involved in decision making....102
Plan-making 102
Plan development is not cognisant of Treaty relationship and interests in taonga....... 102
Iwi Management Plans (IMPs) have little weight, or are not resourced......................... 103
Crown definition of partner 104
Impact of iwi authority definition .........ccoeciiii i 104
Tangata Whenua, Mana Whenua definitions.......ccccocceviiviieiiiiieinen e 104



Back to Contents page

Wahi tapu and Heritage protection 105
Wahi tapu protection — inc crown-Maori working together to work this through ........ 105
Funding and Support for heritage protection including Historic Places Trust................ 107
Capacity and Capability 107
Capacity to participate fairly ... 107
Maori-owned land 108
Interface with Te Ture Whenua Maori ACt 1993 .....ciiiiiiniiinieeie et 108
Issues of multiply OWNed [aNds ............cooeiiiiiiciiee e e 108
Remove impediments to Papakainga across planning legislation including RMA.......... 108
Engagement / Consultation 109
TIMING Of CONSUITATION. ....cctiiiiiiieiictiete ettt et ettt et reebeeebeesteesteesaneeareenne 109?~
Not proper engagement undertaken on specific iSSUES .......ccccvvveeiiiiiieeiiiciieeecciieeeens %)
Not consulted on gravel extraction.........ccccvvieiiiie i Q 9

Consenting *~
Resource consenting processes fails to respect, provide for and protect t%?ge ial
relationship of [tribe] with the [Fiver] ..., ) SR 109
Joint consent committees put to greateruse..........cccoeeeeeeee. Q~ .................... 110

Government & Council capability Q
Low level engagement with Te Ao Maori and Maori perspecQs

and local government decision-makers.......cccccceeevveennns \% ..................................... 110

Greater willingness Needed .......coceeiiiiiiiei i N e 110

Relationship with different categories of land Yy 111
Clarification of no loss of treaty interest if la \ een alienated
Crown and Maori to not resile from coop r\ o find avenues for the expression of
Maori rangatiratanga and the exercise Qitlakitanga (pertaining to different

categories of lands) .......cccccceeveeeenns . <€TES 111
Other 112
Extent of availability of Legalid . ........ccccuviiiiiiiie e 112



Back to Contents page

About Te Ropl Whakamana i te Tiriti o Waitangi - the
Waitangi Tribunal

Set up by the Treaty of Waitangi Act 1975, Te Ropl Whakamana i te Tiriti o Waitangi (The Waitangi

Tribunal) is a permanent commission of inquiry that makes recommendations on claims brought by (1/
Maori relating to Crown actions which breach the promises made in the Treaty of Waitangi. QQ)
Timeline C’}

2040  Te Tiriti o Waitangi bicentenary ?\

2019  Today :é
1991 — 2019 - See Shorter Extracts in Table 1 on pages 5-11 and Longer Extracts ?6

1991 Resource Management Act 1991 enacted Oz

1985  Treaty of Waitangi Amendment Act 1985 PQ

1975  Treaty of Waitangi Act 1975 - Waitangi Tribunal @is ed

1940  Te Tiriti o Waitangi centenary C)\E

1840  Te Tiriti o Waitangi signed

By claimant area — Maf) of areas associated with each report

The map overleaf identifies the0 claimants where the Waitangi Tribunal has made commentary,
findings and recommendations within its reports relating to the Resource Management Act 1991. This
is intended to help staf&and locations related to particular claimants and Tribunal findings

By Waitan ibunal report - Shorter extracts on the RMA

Table 1 provi@worter extracts from the fuller extracts outlined later in the report.

QO
&

(OV”

N\
&
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TABLE 1: Shorter extracts with map location references and years

Wai humber

Extracts

2019

Wai 2358- National
Freshwater and

Geothermal Inquiry

Stage 2 Report

2017

Wai 2200-
Horowhenua- The
Muadpoko Priority
Report

“We also reject the Crown’s approach regarding its respo‘ns‘ibirli»fy for the
day-to-day affairs of local authorities on the same basis.ffhaff:if was rejected
in Ko Aotearoa Ténei (the Wai 262 report) That repoi;_t;fqdhd that the
environmental management regime on its own wifﬁ'oﬁt reform was not
sufficient in Treaty terms. The Wai 262 Tribunal stated that the Crown has
an obligation to protect the kaitiaki relatlonshlp of Maori with their
environment and that it cannot absolveitself of this obligation by statutory
devolution of its environmental management powers and functions to local
government. Thus the Crown’s Treaty duties remain and must be fulfilled
and it must make statutory delegates accountable for fulfilling them too The
same duty to guarantee rangatlratanga and to respect the other principles
of the Treaty thus remaips as,an obligation on the Crown and it is not
enough for the Crown to wash its hands of the matter and say that the day-
to-day decision- maklng process is in the hands of local authorities”

We note further. the Waltangl Tribunal has previously held in various reports
that the R,MA\_1_991 is not fully compliant with Treaty principles*. In the
Wai262 re"por;, the Tribunal stated

the'RMA has not delivered appropriate levels of control, partnership, and
lnﬂuence for kaitiaki in relation to taonga in the environment Indeed, the

( Lonly mechanisms through which control and partnership appear to have

“ been achieved are historical Treaty and customary rights settlements

“In context of the claims before us, we consider another important issue

raised by the RMA 1991 is that it is not remedial in its purpose or effect as
outlined in section 5. That provision merely provides that the purpose of the
legislation is to ‘promote the sustainable management of natural and physical
resources’”

| Wai 2478- He Kura

Whenua ka
Rokohanga- Report
on Claims about
the Reform of Te
Ture Whenua
Maori Act 1993

“We recommend that the Crown reviews the Resource Management Act and
other planning legislation, policy, and practice, to ensure that Whanganui
Maori are not unduly prevented from building houses on, or developing,
their own land. It should work with local authorities to ensure that they have
proper regard to the importance of Maori being able to maintain their
papakainga. It should also engage with iwi Maori on the kaupapa of regional
development, with a view to creating opportunities for people to participate
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in economic ventures that make it viable for them to occupy their ancestral
kainga.”

A2
ND

2015 Wai 894: Te “There seems to have been some improvement in recent decades, but at the
Urewera Report time of our hearings the Crown was still not giving effect to its Treaty
Part VI obligations. In particular, it did not appear that enough was being done to
restore fisheries, and Resource Management Act powers to delegate or
- share power with iwi were not being used. As the Wai 262 tribunal found,
23 the Resource Management Act ‘has delivered Maori scarcely a shadow of its
original promise’.” C)
O
2015 Wai 903- He “The Crown cannot avoid its Treaty obligations by delegating&rs, but is
Whiritaunoka-The | 1,,,nq to preserve and pass on those obligations to its dele.
Whanganui Land \
Report Volume 3 &
N
2013 Wai 1130: Te Kahui | “Ko Aotearoa Ténei [found] that the Act @t fulfilled its promise with
Maunga- The respect to Maori: there have, in parti , been very few transfers of
National Park powers to iwi authorities...” ‘As a c@ence, the claimants have been, and
District Inquiry are likely to continue to be, prejudiced by such a breach.”
Report “The Ngawha and CNI Tribu ommended that the RMA be amended so
that Crown delegates ar red to ‘act in a manner that is consistent with
21 the principles of the T f Waitangi.’ In the National Park inquiry
context, we make} commendations...”
2011 Wai 262: Ko “It is disappoiﬁ' hat the RMA has almost completely failed to deliver
Aotearoa Tenei partnership o es in the ordinary course of business when the
mechan'@ do so have long existed” “We have found that a Treaty-
compli vironmental management regime is one that is capable of
20 de ing the following outcomes, by means of a process that balances the
maki interest alongside other legitimate interests.”
N\
2010 '/In the Ngawha Geothermal Resource Report, the Tribunal examined in some

detail the implications for the Crown of its duty of active protection of Maori
resource-use. It identified several important elements of the duty, including :

e that Maori are not unnecessarily inhibited by legislative or
administrative constraint from using their resources according to
their cultural preferences;

e that Maori are protected from the actions of others which impinge
upon their rangatiratanga by adversely affecting the continued use or
enjoyment of their resources whether in spiritual or physical terms;

e that the degree of protection to be given to Maori resources will
depend upon the nature and value of the resource. In the case of a
very highly valued rare and irreplaceable taonga of great physical and
spiritual importance to Maori, the Crown is under an obligation to
ensure its protection (save in very exceptional circumstances), for so

long as Maori wish it to be protected ; and
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e that the Crown cannot avoid its Treaty duty of active protection by
delegation to local authorities or other bodies (whether under
legislative provisions or otherwise) of responsibility for the control of
natural resources in terms which do not require such authorities or
bodies to afford the same degree of protection as is required by the
Treaty to be afforded by the Crown. If the Crown chooses to so
delegate it must do so in terms which ensure that its Treaty duty of
protection is fulfilled.

e “We agree with these views about the nature and extent of the
Crown’s duty of active protection over Maori possession of w
lands, waters, and other taonga.”

“In 1992 the Te Roroa Tribunal provided a sustained analysis of the

role of tangata whenua and the Crown in the management of Maori €ultural
heritage....” “That Tribunal further proposed that the Crown : irms the
traditional and Treaty rights of tangata whenua to control a rotect their
own wahi tapu and requires the Department of Conseryﬂ and other of its
agents concerned in the management of national an Ittral resources to
give practical effect to this commitment...” “We en e these findings of

the Te Roroa Tribunal.” Po X
2010 Waikato-Tainui (Extract from legislation- Waikato Raupat@ was by direct Negotiation,

Raupatu Claims not Waitangi Tribunal)

[i¥atkate;filver) “The Resource Management Act 1 e regional and local authorities

Settlement Act ; : : :

———— substantial functions and powers oveér natural resources, including the
power to grant resource con r River use. The Act did not, however,
provide for protection of na o te Awa and te mana whakahaere of

18 Waikato-Tainui.” \

“From the 1860s to tife present, Waikato-Tainui have continually sought
justice for their.Radpatu claim and protection for the River. The principles of
te mana o te awaand mana whakahaere have long sustained the Waikato
River clai ether with the principles described in the Kiingitanga Accord,
andt ciples underlie the new regime to be implemented by this
setﬂ(@ 1%

2010 Wai 863:

Wairarapa ki Q
Tararua ReporQ /

Qgé
So((/

find that while the local Government Act 2002 exposes iwi to the policies
" and actions of local government, it does not hold councils to account if they
fail to provide opportunities for Maori to participate in in decision making or
do not actively protect environmental taonga. [Tlhe Crown has delegated
responsibility to local councils, but has not delegated an equivalent level of
accountability.” “[W]e have seen in all spheres of local government activity,
that the Treaty provisions and the relevant legislation are not sufficient
prescriptive to oblige local bodies to conduct themselves in a manner that is
consistently Treaty compliant. In this the Crown fails in its duty of active
protection. Thus, we consider that both the Local Government Act, and the
Resource Management Act, require more compelling Treaty provisions. Also
needed are regular audits and sanctions for non-compliance.”

YV
P
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2010 Wai 796: The “The Crown has failed to monitor the performance of its delegated Treaty
Report on the responsibilities by local authorities. Although councils are trying, their efforts
Management of have been piecemeal and have not met with particular success. The Crown
the Petroleum has failed to monitor this situation or assist with constructive solutions.”
Resource

“We consider that there are fundamental flaws in the operation of the current
regime... which arise from the combined effect of the following features: the

limited capacity of ‘iwi authorities’ to undertake the role envisaged for them

in the regime; the Crown’s failure, despite its Treaty responsibility to protect \

Maori interests, to provide local authorities with clear policy guidance a

require them to adopt processes that ensure appropriate Maori involvemeént

in key decisions ; and the low level of engagement with te ao Maoria aori

perspectives exhibited by central and local government decision-makers.

A\\O

2008 Wai 1200: He “On the basis of our discussions in this chapter (and.t er chapters of part
Maunga Rongo: V), we begin by rejecting the Crown’s contentio@( the RMA is consistent
Report on CNI with the principles of the Treaty of Wait@L ‘It fails in the following
. important respects...’ O

i) Q
\3
A

2008 Wai 785: Te Tau “[The Crown] has failed gziggre that the Resource Management Act 1991 is
lhu o Te Waka a implemented in acc nge with its stated intention to protect Maori
Maui: Report on interests and to ide for their values, custom law, and authority in
Northern .SOUth resource mana nt decisions. It has failed to ensure that Te Tau lhu iwi
IS have adequat acity to participate in a fair and effective manner. These
. are signi@c breaches. The Crown says that it has devoted ‘significant

— resou?'\ improving this situation, we were provided with almost no
evidence, of it, despite the importance of this legislation and the compelling
dinant evidence about the problems with it.”

2006 The Hauraki RepolQ'\

Volume 3

kS
E/Qo

i

/We suggest that, for the Resource Management Act to be a more
consistently effective tool for Maori (which the Crown has conceded is not
always the case), the Government, local authorities, and Maori should work
together to ensure an understanding of the processes on offer, as well as a
consistent approach to their application. We acknowledge that the Resource
Management Act already makes provision for these parties to work together,
and we encourage the use of these available provisions for protection of wahi
tapu to the fullest extent possible. Use of the existing provisions under the
Resource Management Act should be carefully monitored, so that the Crown
can put in place effective mechanisms should the existing provisions be less
than fully adequate.”

A2
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2004 Wai 1071: Report “There are extensive provisions in that Act for recognition of the Maori
on the Crowns interest in the management of the environment, including the devolution to
Foreshore a.md them of decision-making powers. It is certainly the case that the Treaty
Seabed Policy aspirations of that legislation have never come to fruition. The complaints of
. Maori about the regime have come before us, and have been reported upon
L to the Government.”
“In our view, the Crown had an obligation to take measures to ensure that the
intentions of that Act were realised long ago. To agree to do it now as partjal
recompense for the removal of legal rights does not seem to us to be a 4&
good deal for Maori.” ?\
_ S
2003 Wai145:Te “Under the Resource Management Act 1991, Maori valu he principles
WhanganuiaTara | ¢ the Treaty of Waitangi must now be taken into !C{Qu t when making
me ona Takiwa- decisions about resource management and ther %eater provision for
Repctrt on th? . Maori to have input into resource manager%i sues concerning the
Wellington District harbour. We consider, however, that the Act%; ot go far enough, in that
. it merely requires decision-makers to tak@ ccount the principles of the
o Treaty and does not ensure that pers Xéfcising powers under the Act do
so in a way that gives effect to and i stent with the Treaty.”
N/
2002 Wai 45 : The “Not only is the definiti&iakitanga in the Resource Management Act
Muriwhenua Land | 199 inadequate, b N it is listed as only one of seven other matters that
Claims Post 1865 ‘persons exercisi ctions and powers’ under the Act ‘shall have particular
(2002) regard to".” O
&
2001 Wai 64: A Report %Z find that we must part company with the understanding of ‘tangata

on Moriori and

Ngati Mutung, Q
Claimsin t %
Chatha lands

I/ﬁ/henua' and ‘mana whenua’ as used in the Reserves Act 1977, the
Conservation Act 1987, and the Resource Management Act 1991.”

“[W]e cannot support the approach adopted in the Resource Management
Act 1991, which defines tangata whenua by asking who has the customary
authority in a place. If that question can be answered at all, the answer will
surely exclude many who are properly tangata whenua as well. If it is the
intention of the Act that some special consideration should be given to Maori
who have ancestral associations with particular areas of land, then we think
that it would be best if that were said. It might then be found that more than
one group has aninterest. If in any particular case it is intended that particular
Maori communities should be heard, then it would be best to describe the
type of community, be it traditional or modern.

11

SV



Back to Contents page

1999 Wai 167: The “To the extent that the Resource Management Act 1991 vests authority or
Whanganui River control in respect of the river in other than Atihaunui, without Atihaunui
Report consent, that Act too is inconsistent with Treaty principles.”
‘Management’ is the word used for the powers exercised in relation to the
u Act, but on our analysis of the statute, the powers given to regional authorities
in respect of rivers are more akin to ownership. However viewed, and no
matter how often it is said that the Resource Management Act concerns
management and not ownership, in reality the authority or rangatiratanga
that was guaranteed to Atihaunui has been taken away.’ %
1998 Wai 212: Te lka “While there are now provisions under the Resource Management Ac@l
Whenua Rivers for consultation with tangata whenua, these could be likened to re ion
Report (1999) of tangata whenua as a party with a special interest, not one wit amrity
and control commensurate with tino rangatiratanga over tao
property.”
“ In the Ngawha Geothermal Resource Report 1 ﬁe Tribunal found
that...” “In the Te Whanganui-a-Orotu Report 19 Q% Tribunal endorsed
those findings and drew attention to the abse at Act of any provision
giving priority to the protection of taonga irming Treaty rights in the
exercise of rangatiratanga and kaitiaki .. “We agree with those
observations and with the view that t source Management Act cannot be
said to provide compliance by the\ n with the principles of the Treaty
relative to those issues.”
D2
1995 Wai 27: The Ngai “The Tribunal in its Ngawh othermal Resource Report (Wai 304) has
Tahu Ancillary recently expressed str rgservations about the effect of the words ‘take
Claims Report into account’ in secti %;o the Resource Management Act”
“We must now Qt and see how the Government responds to the
! Tribunal’s rec@endations."
“We ca however, that in devolving power to local authorities the
Cro résponsibility to uphold the principles of the Treaty is in no way
Iess&cd.”
1995 Wai 55: Te ‘e endorse the findings in the Ngawha Geothermal Resource Report 1993

Whanganui-a-

O
SO‘(/

Orotu report Q

 4As in the Ngawha claim, we have found in the present claim that the
claimants have been or are likely to be prejudicially affected by the
foregoing omission and, in particular, by the absence of any provision in the
Act giving priority to the protection of their taonga (Te Whanganui-a-Orotu)
and confirming their Treaty rights in the exercise of their rangatiratanga and
kaitiakitanga to manage and control it as they wish.”

“In the present climate, we think that the resource management and
conservation management structures are themselves impediments to Treaty
principles and utmost good faith.”

12

o)



Back to Contents page

1993 Wai 153: Te Arawa | “We repeat here our finding in chapter 8 of the Ngawha Geothermal
Geothermal Resource Report, that the Resource Management Act 1991 is inconsistent
Resources with the principles of the Treaty.”
H “We reiterate our recommendation in chapter 8 of the [Ngawha Report]”
1993 Wai 304: Ngawha “It is difficult to escape the conclusion that the Crown in promoting this
Geothermal legislation has been at pains to ensure that decision-makers are not required
Resources to act in conformity with, and apply, relevant Treaty principles. They may
so, but they are not obliged to do so. In this respect the legislation is fatally
flawed.”
“The tribunal recommends that an appropriate amendment be madeito the
Resource Management Act providing that in achieving the purpese’of the
Act, all persons exercising functions and powers under it.. s ctina
manner that is consistent with the principles of the Tr oftWaitangi.”
“The Crown obligation ... “cannot be avoided or m %by the Crown
delegating its powers or Treaty obligations to t etion of local or
regional authorities. If the Crown chooses to gate, it must do so in
terms which ensure that its Treaty duty 9f®e tion is fulfilled.”
1992 Wai 119: The “The Crown is entitled to devolv%‘quties under the Treaty, through
Mohaka River carefully worded legislation, to aN er authority. Nonetheless, it cannot
Report divest itself of its Treaty obligW actively to protect rangatiratanga over
l taonga. The question of the Act is consistent with the principles of
2 the Treaty was not ar@ in detail before us. We therefore express no
opinion on that que 3\
- A
1992 Wai 38: Te Roroa “That the Cro e urgent action to amend the procedural provisions of

Report

-

agement Act 1991 to ensure that all Maori with interests

the Resource
in multi @ned Maori land have the right to be informed on all matters
affec&i‘%& ir land”

“That'the Crown resource an advocacy service to represent all Maori with
ests in multiply-owned Maori land and provide advice to Maori in
¥ relation to resource management and conservation issues”

“The Crown has identified a problem with multiply-owned Maori land in
relation to resource management matters and has provided a solution, the
“iwi authority”, which is assumed to be a traditional concept. To provide
what is thought to be a “Maori” solution suggests an assumption that it is a
Maori problem. It is not. It is a Crown problem...” “ In our view there is an
urgent need for amendment to the Resource Management Act 1991 in order
to overcome problems such as those in relation to s353 “iwi authorities” and
the time limits throughout the Act.”

“To fulfil its obligations under the Treaty, we do not consider that the
procedure under the Resource Management Act for the creation of heritage
protection authorities is an option to be adopted by the Department of
Conservation. We accept the claimants’ submission that it would be a

violation of their rangatiratanga.”

13
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By Waitangi Tribunal report - Fuller extracts on the RMA

The below extracts have been identified as referring directly to the Resource Management Act 1991.
This should not be interpreted to limit the extent of commentary by the Tribunal on these matters.

Wai 2358: National Fresh Water and Geothermal Inquiry (2019)

Read the full report on the Waitangi Tribunal website &
~

SUMMARY OF FINDINGS AND RECOMMENDATIONS
7.1 Introduction

In this chapter, we provide a summary of the findings that we have made in chapteg$ 256, before
proceeding to make our recommendations to the Crown.

Having assessed all the evidence and submissions in our inquiry, it appearsto.Us that there were some
broad points of agreement between all the parties:

e they agreed that Maori rights and interests in freshwaterbedies needed to be addressed ;

e they agreed that Maori values were not being reflected in freshwater decision-making, and
that the decision-making framework needed to change to better reflect those values ;

e they broadly agreed that the role of Maori in freshWwater management and decision-making
needed to be enhanced, although they did hot@gree on how far it should be enhanced or in
what ways ;

e they agreed that under-resourcing Was preventing Maori from participating effectively (or at
all) in many RMA processes ;

e they agreed that national diréction to councils was required, and that more water quality
reforms were still needed,(as\at 2017) ; and

o they agreed that Maofi interests in water entailed economic benefits, but they did not agree
in what form or todwhat extent, including on whether the Crown should recognise Maori
proprietary rights] or provide an allocation of water to iwi and hap, or provide an allocation
for Maori land development, or carry out some other reform, such as royalties.

Given these bxoad points of agreement, it is clear why the Crown and the ILG could collaborate on
freshwaterreforms, and also why they could not reach agreement on many points.

We peginby congratulating the Crown on its commitment to address Maori rights and interests in a
Treaty/compliant manner, and its successful introduction of such reforms as Te Mana o te Wai in the
NPRS-FM 2014 as amended in 2017.

As we explained in chapters 3—6, there have been some positive results from the Crown—ILG co-design
of reforms in 2015-17.

Ultimately, however, we found that the RMA had significant flaws in Treaty terms at the time the
reform programme began, and that the reforms the Crown has completed are not sufficient to make
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the RMA and the freshwater management regime Treaty compliant. We also found that the NPS-FM is
not yet Treaty compliant, for the reasons summarised in the following sections. We found that Maori
have been prejudiced by these breaches, including the failure to set adequate controls and standards
for the active protection of their freshwater taonga.

In the manner and to the extent that we have found breaches and prejudice, the Wai 2358 and Wai
2601 claims are well founded. The breaches and prejudice in respect of the RMA and the Crown’s
freshwater reforms have also affected those iwi and hapl who were interested parties, and who gave
evidence and made submissions in our inquiry.

Having found that the claims are well founded, for the reasons summarised in sections 7.2-7.5 below,
we make our recommendations to the Crown in section 7.7. Before making our recommendations, we
set out the parties’ positions on the proposal for a national co-governance body (the national watehr
commission), and for a separate Water Act, in section 7.6.

7.2 The Law in Respect of Fresh Water
7.2.1 Introduction

In chapter 2, we assessed the law in respect of fresh water in light of the prificiplés of the Treaty of
Waitangi. We began with a brief introduction to the pre-1991 legislationg£fellocWed by a fuller analysis
of the RMA in respect of its application to freshwater resources. Our, apalyisis was focused mostly on
the period between 1991 and 2009, so that matters could be assessed‘as at the beginning of the
Crown’s Fresh Start for Fresh Water reform programme in 2009<10#We were primarily concerned
with how the Act provided for (or failed to provide for) Maerikights and interests in their freshwater
taonga, and whether the RMA regime was compliant with'the principles of the Treaty. We made
findings on the following issues:

e whether the purpose and principles in part/2 of the RMA provided sufficient recognition of,
and protection of, Maori rights, int€résts, and values ;

e whether the RMA provided fopMdao¥i participation in freshwater management and decision-
making in a manner consistent With the partnership principle and the Treaty’s guarantee of
tino rangatiratanga ;

e why the RMA did not reécognise any Maori proprietary rights or provide Maori with any
economic benefitfront the allocation and commercial use of their freshwater taonga ; and

e the extent to Which the Crown and/or the RMA regime were responsible for the increasingly
degraded state-0f many of those taonga.

Our findings@'thOse issues are summarised in this section.
7.2.2 Thgypiirpose and principles of the RMA

We djsCussed part 2 of the RMA in section 2.4 of chapter 2. We agreed with the Crown that sections
6-8 of the RMA introduced tikanga requirements into the statute law for freshwater management for
the first time. The legislation prior to that was mono-cultural and did not recognise Maori values or
interests. After 1991, RMA decision makers were required to recognise and provide for the
relationship of Maori with their ancestral waters, to have particular regard to kaitiakitanga, and to
take account of the principles of the Treaty. This was a significant improvement on the previous
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situation. But we also agreed with the claimants that there were key weaknesses in the operation of
part 2 of the Act. These included the relative weakness of the Treaty clause (section 8), and the
potential for Maori interests to be ‘balanced out’ in the hierarchy of matters to be considered by
decision makers under sections 6-8.

Previous Tribunal reports have found that a balancing exercise was widely applied under the RMA,
which allowed Maori interests to be balanced out altogether in many RMA decisions. Maori have been
significantly prejudiced as a result. Professor Jacinta Ruru, David Alexander, and other claimant
witnesses confirmed that Maori interests have also been balanced away in freshwater management
decisions during the period under review in chapter 2. We noted that this situation may improve to
some extent, depending on the application of the Supreme Court’s King Salmon decision.1 We alsa
noted the Crown’s view that there was an ‘increasing sophistication’ in the Environment Court’s
treatment of Maori interests. But litigation remained a costly exercise, time and expertise%iftténsive,
which was beyond the reach of many iwi and hapt. Also, RMA consent hearings have,presénted the
same barriers, to the prejudice of Maori. In our view, statutory amendments are réquiréed to ensure
that RMA decision-making on freshwater matters is Treaty compliant.

First, we agreed with many Tribunal reports that section 8 of the RMA is&ntirely inadequate for the
degree of recognition and protection of Maori interests that is requiréd By ‘the Treaty. The Petroleum
Management Tribunal found that the Crown’s delegation of Treatyiresponsibilities in resource
management must be done in a manner that ensures Treaty cofirphiance.2 Our view is that section 8
should be amended to state that the duties imposed on the Crown in terms of Treaty principles are
imposed on all those persons exercising powers and funttiohs under the Act. Such an amendment
would ensure that Maori interests are protected (netbalanced out), that local authorities and all RMA
decision makers carry out Treaty responsibilities;andsebligations, and that part 2 of the RMA is Treaty
compliant. We make a recommendation to that'éffect later in this chapter.

Secondly, we agreed with the Petroleum Management Tribunal that amending section 8 will not, on its
own, ensure that RMA decision-making’is carried out consistently with the principles of the Treaty.3
Maori must themselves be RMA,de€ision makers for their freshwater taonga, and their role in this
respect needs to be enhanced to'meet the Treaty guarantee of tino rangatiratanga. We turn to that
matter next.

We considered the RMA/'s’provisions for freshwater management and decision-making in section 2.5
of chapter 2.

7.2.3.1 The-Treaty standard for freshwater management and decision-making

In its.204 Lreport, the Wai 262 Tribunal found that RMA decision-making for natural resources should
he made on a sliding scale, depending on the strength of the kaitiaki interest in the particular
resource, the nature and extent of other interests in the resource, and the interests of the resource
itself. We agreed with this finding in our stage 1 report, as follows:

The Tribunal found that kaitiaki rights exist on a sliding scale. At one end of the scale, full kaitiaki
control of the taonga will be appropriate. In the middle of the scale, a partnership arrangement for
joint control with the Crown or another entity will be the correct expression of the degree and nature
of Maori interest in the taonga (as balanced against other interests). At the other end of the scale,
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kaitiaki should have influence in decision-making but not be either the sole decision-makers or joint
decision-makers, reflecting a lower level of Maori interest in the taonga when balanced against the
interests of the environment, the health of the taonga, and the weight of competing interests.

This scheme is not incompatible with Maori having residual proprietary interests in — or, indeed, full
ownership of — water bodies that are taonga. Rather, that would be a factor to be considered in terms
of the weight accorded the kaitiaki interest vis-a-vis other interests in the resource.4

Having heard the evidence of the claimants and interested parties in both stage 1 and stage 2 of this
inquiry, our view is that the Maori Treaty right in the management of most freshwater taonga is at the
co-governance / co-management part of the scale. Freshwater taonga are central to tribal identity and
to the spiritual and cultural well-being of iwi and hapd, and traditionally played a crucial role in the
economic life and survival of the tribe. The Crown’s guarantees to Maori in the Treaty, includingthé
guarantee of tino rangatiratanga, require the use of partnership mechanisms for the joint governahce
and management of freshwater taonga.

The exception to co-governance and co-management is that, in some cases, the strefigthi of the Maori
interest in a particular freshwater taonga may be such that it requires Maori goyerhance of that
taonga. Our view was that the presence of other interests in New Zealand’s watér bodies will more
often require a co-governance/co-management partnership between Madri‘and councils for the
control and management of freshwater taonga; that is the Treaty stapdard¥for freshwater
management.

In making this finding in chapter 2, we were not departing from the Wai 262 findings but rather
specifying the Treaty standard for one particular resourcefout of the many that come under the RMA.

7.2.3.2 The RMA’s participation mechanisms

Having set the Treaty standard for freshwater management and decision-making, we assessed the
RMA mechanisms against that standard. We dlso examined the Crown’s argument that statutory
arrangements and Treaty settlements hayé ‘ereated a ‘tapestry of co-governance and co-management
arrangements for waterways across New Zealand’ since 2011.5 We accepted that the RMA has a
number of participation mechanispissfor Maori, including section 33 (which enables the transfer of
functions and powers to iwi atithorities), section 36B (which enables Joint Management Agreements
between councils and iwikox hapu), the provision for iwi management plans, and the schedule 1
consultation requiremenisfor regional plan making. The provision for Heritage Protection Authorities,
however, does not apply to water and therefore does not provide a mechanism for Maori to
participate in freshwater management.

After examining the evidence and submissions, we found that these participation mechanisms were
flawed apt*had not delivered results that were consistent with either the intention behind some of
them{(sections 33 and 36B) or the principles of the Treaty. Our findings on flaws in the particular RMA
meeHanisms were as follows:

e Section 33 of the RMA has never been used to transfer power to iwi authorities.
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This is partly due to the existence of significant barriers within the terms of section 33 itself, partly to
poor relationships between some councils and iwi, and partly to the Crown’s failure to introduce
either incentives or compulsion for councils to actively consider its use.

e Section 36B (as to joint management) has only been used twice since its introduction in 2005,
apart from mandatory use in some Treaty settlements.

This section of the RMA was supposed to compensate for the non-use of section 33. Instead, it has
remained severely under-used for the same reasons that section 33 itself has not been used. That is,
there are high barriers within section 36B itself to its use by councils and iwi or hapi (as the Crown has
acknowledged),6 and the Crown has not provided incentives for its use or any compulsion to actively
consider its use.

e Iwi management plans have not been accorded their due weight in RMA plannjagy T he Crown
has turned down repeated calls for the enhancement of their legal weight.

e The consultation requirements of the RMA have been confined to the plan-making phase of
freshwater decision-making (consultation is not required for the conséntifig phase). The
consultation requirements have also suffered from under-resourging'and the lack of a clear
path for consultation to take place in a meaningful and effectjvenvay. Crown counsel argued
that the new Mana Whakahono a Rohe mechanism will prgvide=just such a path (our findings
on that new mechanism are summarised below).

Alongside these flaws in the RMA mechanisms themselvesywe, found that under resourcing has
contributed to a lack of capacity and capability for many\WM3aori entities in freshwater management.
This has crippled their ability to participate effectivély in RMA processes. Examples included the ability
to meet the ‘efficiency’ requirements of sectiogs 33and 36B, to prepare effective iwi management
plans, and to participate effectively (or at allj,ist consultation and RMA hearing processes.

The Local Government Act 2002’s requirentént that councils must ‘consider ways to foster the capacity
of tangata whenua’ has not sufficiehtlyaddressed this crucial problem. The Crown has recognised the
existence and importance of thi§ preblem in multiple policy and consultation documents since 2004,
as we set out in chapters

For all the above reasaons we found that the participatory arrangements of the RMA are not
consistent with the\grinciple of partnership and the Treaty guarantee of tino rangatiratanga. Maori
have been significantly prejudiced because they have been unable to exercise kaitiakitanga effectively
in respect of their freshwater taonga, and their rights and interests have been excluded or considered
ineffectively in freshwater decision-making.

We'alsd noted that none of the recommendations of the Wai 262 Tribunal in respect of section 33,
séetion 36B, and iwi management plans have been carried out since that report was issued in 2011.

We accepted, however, that Treaty settlements have delivered co-governance and co-management
authority for a limited selection of freshwater taonga.

Council practice and iwi-council relationships have also improved in some areas— mostly but not
entirely due to Treaty settlements. Some councils have provided limited funding. But some of the
participatory arrangements created by Treaty settlements, or by councils of their own initiative, have
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been limited to an advisory role. Some have also been limited to segments of the freshwater
management process, such as plan-making. Our conclusion was that Treaty settlements have provided
for the exercise of tino rangatiratanga over selected waterways, such as the Waikato and Whanganui
Rivers. But not all iwi who have settled with the Crown obtained those kinds of arrangements, nor will
they necessarily be available for groups which are yet to settle. In those cases, Maori participation in
freshwater management remains limited in nature. The Crown could not reasonably rely on the Treaty
settlement process, therefore, to avoid reforming the participatory arrangements in the RMA.

7.2.4 Proprietary rights, economic benefits, and the RMA allocation regime

During the Resource Management Law Reform (RMLR) project in 1988-90, Maori leaders sought to
make the new legislation consistent with the Treaty. In particular, tribal leaders, the NZMC, the
Taitokerau District Maori Council, and others wanted the Maori ownership of natural resources
(including water) to be recognised and protected in the new Act. The Crown refused to do thi§ oh the
basis that there would be a separate process to negotiate ownership issues. As far as we )Mfere aware,
there had been no such process for water, and we noted that Treaty settlement policyexcluded
ownership of water bodies as an option (with rare exceptions as to the beds of certaig\waterways).
Officials at the time of the RMLR argued that the law reform should focus not off Maeri ownership but
on Maori ‘participation, control and authority in resource management deci§iof-making’.

7 The Crown’s position 20 years later echoed this thinking, except that.the‘€rown acknowledged in our
inquiry that there is also an ‘economic benefit aspect of Maori rights and interests’ in fresh water, and
that its reforms must deliver economic benefits to iwi and hapi frene their freshwater resources.8 We
agreed with the Crown that Maori are entitled to an econonfic fenefit from their interests in fresh
water and, in our view, that right was inextricably linked,t@ rights of property in their freshwater
taonga.

An associated issue was the RMA regime for all¢cating water takes, which has allocated rights to take
and use water for commercial purposes onithg basis of a first-in, first-served system of applications.
The claimants argued that this system had’exefuded Maori, had resulted in many catchments being
over-allocated, and had caused envirbamental damage — points that have all been conceded in many
of the documents placed before #5)by the Crown.

Our findings on these issueswég”

e the RMA made aproviso for the prior rights of farmers (preserving the effects of section 21 of
the Water and.Soil Conservation Act 1967), but did not do the same for the prior rights of
Maoriifzsegtion 354 or anywhere else in the Act, and did not otherwise recognise or provide
fortheirrights of a proprietary nature ;

o evenpdf the prior rights of Maori had been provided for in the RMA, the first-in first-served
system of allocation did not allow applications for water permits to be compared or prioritised
(so that Maori rights could be taken into account) ;

e the first-in, first-served system was also unfair to Maori, especially in catchments that had
become fully or over-allocated, because of statutory and other barriers that had prevented
Maori landowners from participating in it in the past ;

e RMA mechanisms allowed Maori little or no say in the decisions about allocation and use ;
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e councils very rarely provided an allocation to Maori in the absence of strong national direction
; and

o the first-in first-served system had resulted in over-allocation and environmental problems,
and needed urgent reform.

For all those reasons, we found that the RMA and its allocation regime are not consistent with the
principles of the Treaty of Waitangi. Maori have been prejudiced by:

e the ongoing omission to recognise their proprietary rights ;

e Dbarriers that have prevented their participation in the first-in, first-served allocation systemdn
the past ; and

e the lack of partnership in allocation decision-making.

Economic opportunities have been foreclosed by these barriers to their access to wate:

We also noted that Maori had continued to pursue their water claims in the Waitangi Tribunal during
the 1990s and 2000s, and had also begun to seek new mechanisms for the recgghition of their
proprietary rights. In the period from 2003 to 2009, they began to call for amnalbcation of water to iwi
and hapa and/or for the development of Maori land. Councils appeared.te/b& unwilling or unable to
make such allocations under the law as it exists at present, pointingsto\four small exceptions in the
practice of regional councils. At the same time, we noted that M3eri\have not ceased to raise the
question of ownership, and it seemed to us that that they will'hewer do so unless some form of
recognition is provided.

7.2.5 Environmental outcomes and the need for ref6rm;'why has the RMA failed to deliver
sustainable management of freshwater resourges?

We discussed environmental outcomes apekearly Crown reforms in sections 2.7 and 2.8 of chapter 2.
We set out the concerns of claimants andNinterested parties in respect of degraded freshwater taonga,
including Lake Omapere, the Taumarere River, the Oroua River, the Manawatd River, Lake
Horowhenua, the Rangitikei Rivernthe Tukituki River, the Waipaoa River, and the Tarawera River.

It was clear to the Crown lay 200304 at the latest that the RMA was failing to deliver the sustainable
management of many Water*bodies, mainly those in urban and pastoral catchments. Sediment and
diffuse discharges wiere Jprominent causes of a decline in water quality. The RMA'’s failure was due to a
number of causeS;ineluding the inability of councils to manage diffuse discharges without Crown
intervention, apdjthe exclusion of Maori from freshwater decision-making. In 2004, a Crown
consultation‘'document identified the following issues:

o~ the Crown had not provided national direction to councils ;

e, the Crown had not provided sufficient support to councils ;

e nationally important values had not been identified or prioritised, which could require
changes to water conservation orders to protect nationally important water bodies or a new
schedule for the RMA ;

e water had become over-allocated, and there was a lack of RMA tools to enable councils to
deal effectively with over-allocation and with declines in water quality;
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o diffuse discharges had not been managed effectively, partly because of a lack of RMA tools to
doso;

e there was a need to set environmental bottom lines and allocation limits but there was also a
lack of either strategic planning or good scientific information to support this;

e the definitions for water permits needed to be changed to enable more flexibility in how they
were managed ; and

e there had been a failure to engage with Maori in freshwater decision-making because of a lack
of resources or any clear process through which to do so0.9 In particular, Maori interests and
values needed to be incorporated into regional planning, a need that had been identified in a
review of the RMA in 2004.10

The Crown argued in our inquiry that the problem was not with the RMA but with its implementation
by councils (which are not ‘the Crown’). It also argued that it had acknowledged that there is a
problem and has attempted to fix it, but that this acknowledgement of a problem with the, regime was
not an acknowledgement that the regime and its statute were inconsistent with the Tredty\11'The
claimants and interested parties, on the other hand, argued that the Crown had failed te’provide a
regime that actively protected their taonga, and that this was a breach of Treaty,prineiples.12

We agreed with the claimants that systemic problems with the RMA regime(had allowed the situation
to develop and worsen, with apparent disregard for the fundamental purpése of the RMA. Councils
could not manage the effects of land use on water, or the clash of ceamiitercial and environmental
imperatives, without a better management framework and strong national direction from the Crown.

The Crown has attempted to rectify those problems, howeuxen, So our view was that any Treaty
findings should await consideration of the Crown’s refongis_ahd the question of how rapidly and
effectively the Crown addressed the acknowledged preblems.

We also noted the link between this issue and the earlier breaches found in respect of the RMA. We
had already found that section 8 of the RMA was too weak to protect Maori interests, and that the
RMA did not empower Maori in freshwater\gtanagement and decision-making. The systemic failure of
the RMA to deliver sustainable mandgément of freshwater taonga was due in part to that fact and to
those breaches.

The Crown instituted the SuStain@ble Water Programme of Action in 2003-04 but, as explained in
chapter 3, the first natignal direction to councils on these matters did not come until 2011. We turn
next to summarise aqur findings on the Crown’s freshwater reform programme.

7.3 Reforms to Address Maori Rights and Interests
7.3.1 IntrodUgtion

Froms2009 to 2017, the National-led Government carried out its ‘Fresh Start for Fresh Water’ and
Next’Steps for Fresh Water’ programme of reforms. That programme is assessed in chapters 3—-5 of
@ur report. In terms of addressing Maori rights and interests, the reform programme had three major

achievements:

e the inclusion of section D in the NPS-FM 2011 ;

22



Back to Contents page

e the introduction of Te Mana o te Wai to the NPS-FM in 2014, followed by its significant
strengthening in 2017 (with associated amendments to the NPS-FM 2014) ; and

e the insertion of Mana Whakahono a Rohe (iwi participation) arrangements in the RMA in
2017.

We have discussed these and other reform proposals in chapters 3—4. Our full conclusions and findings
are located in sections 3.8 ;4.4.4;4.5.6;4.6.7 ; and 4.7.3.

We summarise those findings in this section of our chapter.
7.3.2 The Crown’s commitment to address Maori rights and issues

Importantly, the Crown has repeatedly stated its intention to address Maori rights and interests{én
fresh water since 2009. This undertaking was stated in Cabinet papers, policy documents, Sonsultation
documents, and the Deputy Prime Minister’s evidence to the Supreme Court in Mighty\River Power in
2012.13 In our view, the Treaty principles required the Crown to act on its knowledge that Maori
rights and interests were not adequately provided for, and urgent action was gequired to address that
matter in partnership with Maori.

During the course of developing its reforms, the Crown developed a nUmbeér of ‘bottom lines’ as to
what it was prepared to accept in addressing Maori rights and intekests, including the position that ‘no
one owns water’. Crown counsel argued in our hearings that th&€rown’s reforms could nonetheless
deliver ‘use and control’ to Maori through enhanced decisjon-making roles and economic benefits,
which could be provided through Treaty settlements ané«ggdlatory reform. The Crown relied on a
statement in the Supreme Court’s Mighty River Power detision to that effect.14

7.3.3 Collaboration: 2009-14

During the development and embedding Oof its reforms, the Crown collaborated with the Freshwater
ILG on a number of reform options. l¥ajso put its reform proposals out for wider consultation with
Maori and the general public. In addition, the ILG had influence as one of the ‘stakeholders’ in the
Land and Water Forum, whereTAG mmembers were part of the ‘Small Group’, and that influence is clear
in some of the forum’s recdmmendations across its four main reports. The Crown did not, however,
accept all the LAWF’s thinking and recommendations, nor did it reach fully agreed positions with the
ILG. Nonetheless, odf view was that the joint work of officials and the IAG, the work of the IAG with
other stakeholdees-inthe LAWF, and the high-level meetings between Ministers and the ILG, all
contributed t®,a degree of Crown—Maori cooperation in the development of freshwater reforms. We
hesitateddo'characterise this as a partnership model in the period up to 2014, because there was no
co-design of'the version of the NPS-FM that was issued in 2011, and only limited co-design of the 2014
verSief) The real co-design phase came later in 2015-17.

The result of the collaboration was a quite limited treatment of Maori rights and interests in the first
six years of the Crown’s freshwater reform programme.

7.3.4 Section D of the NPS-FM 2011

In respect of its commitment to address Maori rights and interests, the reforms which the Crown
completed in 2011 and 2014 were focused on a single matter: an attempt to ensure that Maori values
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were better reflected in freshwater management, especially in regional policy statements and plans.
The mechanism for this was the NPS-FM. In part, this focus arose from earlier decisions by the Labour-
led Government, which had drafted the first version of the NPS-FM in 2008.

The first major reform was the national direction given to councils by section D of the NPS-FM. In
2011, the Crown made some crucial decisions about the content and extent of section D which have
not been altered since. Section D remained untouched in the amendments of 2014 and 2017.

The board of inquiry’s consultation revealed that the Maori provisions of the proposed NPS-FM fell
well short of what Maori saw as their Treaty rights in freshwater management. Both the IAG and the
Maori submitters had called for a governance and decision-making role for Maori. The final text of
Objective D1, however, only directed councils to provide for Maori ‘involvement’, and to ensure that
their ‘values and interests’ were ‘identified and reflected’ in, freshwater management and decision®
making in freshwater planning. Policy D1 required councils to ‘take reasonable steps’ to ‘invofve iwi
and hapi’ in freshwater management, work with them to identify their values and interesfs, ‘and
reflect those values and interests in freshwater management and decision-making.

We noted two major points about the Crown’s decisions on section D. First, the €go\m did not accept
the board’s recommendation that councils would have to ‘recognise and providé&for’ Maori values and
interests in freshwater management and in decisions about plans. The use’ ofithe words ‘identify and
reflect’ gave a comparatively lesser degree of protection for Maori interésts. Secondly, the Crown
inserted a requirement to ‘involve’ Maori, and deliberately omitted tospecify a particular form or
level of involvement. At the time, the Minister noted that ‘[r]eferenge to involving tangata whenua in
freshwater “decision-making” generally has been removed’ froff the board’s version. The Minister
also noted that councils would ‘retain the ability to use existing tools under the RMA, such as joint
management agreements, as they wish’, and argued that requiring that Maori have a decision-making
role would ‘impact on the resources of both regions@nd iwi/hapd’.15 Councils had hitherto failed to
use the provision for Joint Management Agreements in the RMA (with two exceptions), and the Wai
262 Tribunal recommended that the Crowrdirect councils to actively promote and use section 33 and
section 36B by including policies to dosedn‘their plans.16 The Crown chose not to do this in
promulgating and amending the NPS-FM.

The effect of the Crown’s deci§ignsvabout section D was summarised as follows by the relevant
Cabinet paper in 2011:

The NPS makes it clear that involvement of iwi and hapd is important in plan making.

The related\policies do no more or less than what is already provided for in the RMA. Councils will
retain thefability to utilise existing tools under the RMA, such as joint management agreements, as
they Wish. The real benefit is clarifying that tangata whenua values and interests should be
identified by, or with, iwi and hapi and not just by councils themselves. [emphasis added]17

Section D’s requirement that councils work with iwi and hapu to identify their values was an important
ofie. But we found that, overall, this was a very disappointing outcome in terms of the Crown’s stated
intention to address Maori rights and interests in fresh water, especially since the section D
requirements have not changed in any of the subsequent reforms.
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We found that section D is an inadequate mechanism for ensuring the Maori ‘involvement’ in
freshwater decision-making required by the Treaty principle of partnership. We found that it is not
Treaty compliant, and that Maori have been prejudiced in their exercise of tino rangatiratanga and
kaitiakitanga in respect of their freshwater taonga as a result.

We also found that the NPS-FM will not be Treaty compliant until section D is reformed in such a way
that it provides more effectively for the tino rangatiratanga of iwi and hapi. Our view was that this
required a co-governance level of ‘involvement’ in decision-making, and national direction for councils
to use partnership mechanisms in plan-making and in freshwater management more generally.

7.3.5 Te Mana o te Wai in the NPS-FM 2014

Carrying on the theme of providing better for Maori values in freshwater management, the €rown’s
significant reform in 2014 was the introduction of Te Mana o te Wai into the NPS-FM. The JbG sought
to integrate Te Mana o te Wai in all parts of the national policy statement by inserting.an.@verarching
purpose statement, a new objective Al(c) in section A (the ‘Water Quality’ sectign), apd links to the
national values of the NOF in appendix 1.

The Crown, however, was only prepared to agree to a very disjointed an8atered-down version of Te
Mana o te Wai in the NPS-FM 2014. There was no definition of Te Maa o te Wai or any explanation of
it or how councils might provide for it. The overarching purpose statément was not part of the main
body of the NPS-FM (and did not explain Te Mana o te Wai). ThRe&\Crown rejected the ILG’s proposed
Objective Al(c). The many submissions from Maori duringsthe consultation process, seeking to
strengthen and integrate the Te Mana o te Wai requirements in the NPS-FM, were also rejected.
Appendix 1 did use the titles ‘Te Hauora o te Wai’, fTe Hauora o te Tangata’, and ‘Te Hauora o te Taiao’
for three of the national values. But the text of those Values did not necessarily identify Maori values
or correspond to the titles, nor was there an§ explanation that these titles were connected to Te Mana
o te Wai.

We concluded that the Crown’s inclusio’of Te Mana o te Wai in the NPS-FM was weak and
ineffective. It did not enhance thie'€rown’s objective that Maori values would be better reflected in
freshwater management and plant*making. We made no Treaty finding, however, because the 2014
version of the NPS-FM did not represent the Crown’s final decision on this issue.

7.3.6 RMA reforms; the/Crown’s decisions on enhancing participation prior to Next Steps

Our findings on RMA reforms were in two parts. In chapter 3, we considered the Crown’s decision in
2013 to extlude certain matters from its RMA reforms, a decision that was partly revisited in the Next
Steps €oydesign phase in 2015-16 (but with similar outcomes).

The, Gréwn conducted a major consultation initiative on freshwater reforms in 2013 — the first since
2005. The Crown’s reform proposals were released in two inter-related documents: a consultation
document entitled Improving our resource management system; and a white paper entitled
Freshwater reform 2013 and beyond. In these papers, the Crown renewed its commitment to address
Maori rights and interests, and acknowledged that there was a problem with ‘effective and meaningful
iwi/Maori participation’ in freshwater management (and resource management more generally). In
Freshwater reform 2013 and beyond, the Crown stated:
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Iwi/Ma3ori rights and interests are sometimes not addressed and provided for, or not in a consistent
way. Current arrangements do not always reflect their role and status as Treaty partners.

As a result, some iwi/Maori concerns which could be addressed through a better freshwater
management system are dealt with through Treaty settlements, while other iwi continue to feel
excluded from management processes.18

The Crown proposed to amend the RMA to, among other things:

e create a new mechanism for iwi input at the plan-making stage, called Iwi Participation
Arrangements, which would have an advisory and recommendatory role ;

e toremove the statutory barriers for the under-used sections 33 and 36B to ‘facilitate greater
uptake of these under-used tools’ ;19

e to make iwi management plans more effective ; and to introduce a new stakeholder-led
planning process.

The Crown’s decisions on these matters were initial decisions in the sense that an RMA\BilFstill needed
to be drafted and passed through Parliament, but some of the Crown’s decisions_t@remit certain
matters proved to be long-lasting and we made findings about those decisions_iw/Chrapter 3.

We noted that the ‘iwi/Maori participation’ issue in these documents wasstill focused mainly on the
more effective reflection of Maori values in RMA planmaking, even if Some of the language used in the
consultation documents had been broader in scope. The Crown decided in 2013 that it would go
ahead with establishing Iwi Participation Arrangements. Our fiffdings on this proposal are summarised
below, after it was transformed into the broader Mana Wjrakabono a Rohe mechanism in 2017.

Importantly, in 2013 the Crown decided not to make any réforms in respect of section 33 transfers,
Joint Management Agreements, and iwi managemgdt plans.

Urgent reforms were needed on these parts’of the RMA to remove statutory barriers to their
adoption, and to make them more genujngly‘dvailable to iwi and councils.

The Wai 262 Tribunal had recommended significant reforms in its 2011 report.

The Crown decided in 2013, hawever, to limit its enhanced ‘iwi/M3ori participation’ in freshwater
management to a mechanism for giving advice to councils on RMA plans. We found that the Crown’s
omission to adopt and\purstie reforms that would improve the governance and co-management tools
in the RMA, and enablesthem to be actually used, was a breach of the Treaty principles of partnership
and Maori autohomly. Maori were prejudiced in their ability to exercise tino rangatiratanga in
freshwatepsdnagement and in RMA processes more generally, and — as the evidence throughout this
inquiry has shown — this prejudice was serious.

It wag pérticularly concerning to the Tribunal that the RMA already had these tools to provide for the
Treaty partnership in freshwater management but that the Crown had put those tools beyond the
réach of tribal groups unless they could secure co-management arrangements in their Treaty
settlements. Some have done so but many have not, yet the RMA theoretically made co-management
available to all iwi. We found that the Crown’s omission to reform the RMA and make these RMA
mechanisms genuinely effective was a breach of Treaty principles.
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As summarised earlier (section 7.2.3), the Treaty requires co-governance and co-management in plan-
making, as it does in other parts of the decision-making relating to freshwater taonga, for the RMA
regime to be compliant with the principle of partnership and the Treaty guarantee of tino
rangatiratanga. We agreed with the claimants that co-management must be ‘fixed at an irreducible
involvement’, including ‘a leading role in developing, applying and monitoring/enforcing water quality
requirements, and thereby protecting the mauri of water bodies’.20

7.3.7 The ‘Next Steps’ co-design process

From 2014 to 2017, the Crown and ILG entered into two phases of ‘co-design’ of reform options : the
first was the ‘Next Steps’ phase (summarised here) ; and the second was the work of the officials and
the IAG on a revised version of the NPS-FM in 2017 (summarised in section 7.3.10).

In Treaty terms, co-design was probably the most important process innovation of the Grewn’s
freshwater reform programme. Our view was that the process of co-design with a national’'Maori
body, followed by wider consultation with Maori and the public, was compliant with“he principles of
the Treaty. The Crown is to be congratulated on this innovation, which we tholight should become a
standard part of government policy-making.

We also found that the Crown did not breach the principle of equal treatment in its choice of the lwi
Chairs Forum (and its appointed iwi leaders group) as the national Maori body with which to work.
Having said that, we thought that the need for other perspectivés in the co-design process became
clearer as time went on. When the NZMC filed its claim in012, it presented itself as a national Maori
body with a particular and contrasting view to that of the Jl& — a view that was also widely supported
by a number of interested Maori parties. We think it wa$evident to the Crown that it ought to have
broadened its co-design programme to includetheWZMC, and this was a missed opportunity to have
included the view that the Maori council repfesehted.

7.3.8 The effectiveness of the ‘Next Steps™process in developing and progressing reforms to address
Maori rights and interests

Although the co-design concept Was promising in Treaty terms, we found that its outcomes in 2016
were disappointing. This was4erimarily because the Crown reserved the final power of decision-making
to itself alone, and its degisions were not — for the most part — Treaty compliant.

The Crown and thelhkG'worked together to design reform options across four workstreams, with
agreed objectives

o sEnable formal recognition of iwi/hap( relationships with particular waterbodies

¢ __Erhance iwi/hapu participation at all levels of freshwater decision-making

o™ Build capacity and capability amongst iwi/hapi and councils, including resourcing

e Develop a range of mechanisms to give effect to iwi/hapi values in order to maintain and
improve freshwater quality

e Develop a range of mechanisms to enable iwi/hapi to access freshwater resources in order to
realise and express their economic interests

e Address uncertainty of supply of potable water on marae and in papakainga.21

There was certainly potential for significant reforms to meet these objectives.
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In section 4.3.6, we described the detail of how officials and the IAG worked on 62 possible reform
options. Potential reform options included amending sections 33 and 36B of the RMA, enhancing the
status of iwi management plans, providing an allocation of water and discharge rights, compulsory
Joint Management Agreements in all catchments, and many others. Ultimately, the options were
significantly reduced first by officials (sometimes in agreement with the IAG), and again when Cabinet
selected a small number of proposals for public consultation in the Next Steps consultation document.
We noted that amendments to section 36B made it into the December 2015 Cabinet paper but did not
make the final cut in 2016. There was no agreement at all in the ‘economic development’ workstream,
and no reform proposals were selected for that workstream. The Crown’s bottom line that there
would be no generic share of freshwater resources for iwi made reaching agreement impossible.
Overall, the ILG did not agree to the issuing of Next Steps as a joint consultation document because its
reform proposals did not go far enough for the iwi leaders.

The consultation document, Next steps for fresh water, was issued in February 2016. Its propesa)s to
address ‘iwi rights and interests in fresh water’ were:

e strengthening Te Mana o te Wai in the NPS-FM ;

e requiring councils to engage with iwi and hapi to identify all their relatiogships with water
bodies in regional plans, and then to engage with those iwi and hapii when identifying values
and objectives for the particular waterways (the recognition warkstream) ;

e inserting Mana Whakahono a Rohe arrangements in the RMAYthe Crown having accepted the
ILG’s alternative model to its earlier lwi Participation Arrangements) ;

e giving Maori a greater role in the process for deciding Watef conservation orders (which was
not supported by the ILG as a measure to address/fights’and interests) ;

e the Ministry facilitating and resourcing prograrnmesto support councils and ‘iwi/hapd’ to
engage effectively in freshwater managemént and decision-making; and

e the Government considering if additional finding was required for marae and papakainga
water infrastructure.

The 40 iwi and other Maori groups whoé Made submissions on Next Steps were all in support of these
proposals to address Maori rights and interests, although many argued that the proposals should go
further. After the consultation/hogeVer, the Crown narrowed the reform options instead. As a result,
despite all the work and optiefixdévelopment in the ‘co-design’ phase, there were really only three
outcomes : the insertion ®f Mana Whakahono a Rohe arrangements in the RMA ; amending the NPS-
FM to strengthen Te Maha o te Wai ; and an agreement that MFE would provide a guidance
programme on Mana Whakahono a Rohe (capacity and capability building).

We agreed.that two of these three outcomes had the potential to make a significant difference for
Maori in the exercise of authority and kaitiakitanga over their freshwater bodies. Te Mana o te Wai in
the NPSSFM had the potential to alter the manner of achieving the purpose of the RMA in a way that
bettenprotected Maori interests. The Mana Whakahono a Rohe arrangements had the potential to
impfove iwi—council relationships and the way they work together, especially by providing a
mechanism for the schedule 1 consultation process to occur. But many options that were omitted in
2016 were so crucial that, in our view, the Crown squandered a real opportunity to make the RMA and
its freshwater management regime Treaty-compliant.
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We found that Maori have been prejudiced by the following omissions from the
Crown’s decisions on Next Steps reform options:

e no amendments of section 33 to make transfers of authority more accessible to iwi, or to
compel councils to explore the use of this mechanism ;

e no amendments of section 36B to make JMAs more accessible to hapl and iwi, or to compel
councils to explore the use of this mechanism ;

e no alternative co-governance or co-management mechanisms inserted in the RMA (to make
these kinds of mechanisms available to more than a few settled iwi if JMAs continued to
remain outside the reach of most hapi and iwi) ;

e no amendments to enhance the legal weight of iwi management plans ;

e no mechanisms for formal recognition of iwi and hapu relationships with—and rights-in
respect of — freshwater bodies, as had been proposed in the recognition workstream ;

e no strengthening of the weak requirements in section D of the NPS-FM toxovide a role for
Maori as freshwater decision makers ;

e no recognition of proprietary rights (ruled out by the Crown’s bottom.line’that ‘no one owns
water’) ;

e no commitment as yet to allocate water or discharge rights ta,M3ori (either to iwi and hapi or
to the owners of Maori land), which could have been madg¥n principle in the Next Steps
process ; and

e no funding or resourcing for Maori participation imfreshwater decision-making, RMA
processes, or the building of capacity and capabiliy~(other than through a training programme
on Mana Whakahono a Rohe), thus failing o address a critical practical barrier to Maori
participation.

Also, no funding actually materialised as afesult of the proposal about water infrastructure on marae
and papakainga.

We concluded that ‘co-design’ of veforms by the Crown and iwi leaders did not fulfil its potential. The
Crown’s omission of so many impertant options to address Maori rights and interests seriously limited
the value of its freshwaterireferms in Treaty terms. In particular, the Crown’s Next Steps reforms did
not meet their stated ohjéctive of enhancing Maori participation in freshwater management and
decision-making, other than providing a new mechanism to improve relationships and schedule 1
consultation. We sufmimarise our view on the Mana Whakahono a Rohe mechanism further when we
assess the Crown’s RMA reforms in the next section.

7.3.9 RMA reforms: Mana Whakahono a Rohe arrangements

TheVtana Whakahono a Rohe mechanism was one of the major achievements of the freshwater
feform programme. As summarised above, the impetus for enhancing Maori participation began with
a dual approach in Improving Our Resource Management System in 2013: new Iwi Participation
Arrangements paired with statutory reforms to section 33, section 36B, and the provisions for iwi
management plans. The period of Crown—ILG co-design in 2015 resulted in a renewed effort towards
Iwi Participation Arrangements —in the form of the ILG’s broader Mana Whakahono a Rohe —and
reform of section 36B Joint Management Agreements.
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But the necessary link between these two things was severed in 2013 and again in 2016, with the
result that the Crown pinned everything on the new participation arrangements alone.

The claimants argued that the Mana Whakahono a Rohe arrangements are to be ‘applauded’ as an
improvement, but ‘they are too little, too late, and do not go anywhere far enough’. In particular, the
claimants noted that these new arrangements have not removed the statutory barriers to section 33
transfers or JMAs, and that Maori utilisation of these arrangements is ‘constrained by the same
resourcing problems that inhibit effective Maori participation in RMA processes more generally’.22
Crown counsel stressed that Mana Whakahono a Rohe offered the possibility of ‘formal and
permanent relationships’ between councils and iwi, a possibility that had not been present before in
the RMA. According to the Crown, they represent a significant step forward in the ‘RMA’s ability to
give effect to the Maori role as kaitiaki’.23 In terms of the particulars, the Crown relied mainly on the
voluntary aspects of the Mana Whakahono a Rohe, and only one of the compulsory requirements(a
role in monitoring) :

During these discussions, Maori may demand more meaningful involvement in resourcesmahagement
processes, either through agreements to transfer local authority powers to an iwi autherity, or in
other forms, such as the co-management of resources. The agreements may ingludeNinvolvement in
decision-making through the appointment of iwi commissioners on hearing panels, establishing joint
management agreements or other mechanisms, and environmental monfitering. They can also be used
to develop monitoring methodologies so that matauranga Maori and Wtaéri measurements can be
consistently used in regional council processes.24

We noted that key points sought by the ILG to be matters folhcgmpulsory negotiation and agreement
were relocated to the voluntary parts of the Mana Whakahordo a Rohe in the Resource Legislation
Amendment Act 2017.

Our view was that this mechanism in its final fofm (in"the 2017 Act) was important but limited. It was
important because, in negotiating agreemenit,on the compulsory parts of the Mana Whakahono a
Rohe, there is an opportunity for iwi or hapitod seek co-management agreements, joint planning
committees, or some other mechanism not provided for in the Mana Whakahono a Rohe itself. Also, a
relationship/participation agreem@ht was a vital step towards councils and iwi or hapl working
together in freshwater managémeht. Without the establishment of some kind of improved and
enduring relationship, it isdiffict{lt to imagine a council agreeing to a Joint Management Agreement,
for example, without the-itervention of the Crown (as has occurred in some Treaty settlements).
Further, iwi can initiate a Mana Whakahono a Rohe, councils are compelled to negotiate and reach
agreement if iwi/initiate one, and councils cannot end the agreement unilaterally ; these are all
improvemen{s,0ver other RMA participation mechanisms. But the key problem with the Mana
Whakahohe”gRohe arrangements is that the compulsory matters to be agreed are very limited. Apart
fromzan\intreased role in monitoring, which does now have to be agreed upon, the mandatory parts of
the agreement relate to the consultation required by the Act (which is limited to policy statements
andvplans) and the participation of iwi in plan preparation or changes. In reality, what this does is
provide a mechanism for councils and iwi to do the things that schedule 1 of the Act already required
them to do. Anything extra comes under the parts that the parties may discuss and agree but there is
no requirement for them to do so.
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The Crown rightly argued that one-off co-governance and co-management arrangements have been
made for some iwi in Treaty settlements. The claimants were equally correct when they pointed out
that many iwi have not obtained those kinds of mechanisms in their settlements, or have not yet had
the opportunity to do so in settlement negotiations; in both cases these iwi are reliant on the RMA’s
provisions. The possibility of co-governance arrangements in future settlements (as well as the type
and degree) will continue to be at the discretion of the Crown.

Further, even if relationships are improved and discussions are held through a Mana Whakahono a
Rohe, statutory barriers still inhibit section 33 transfers and Joint Management Agreements. The
evidence of the Crown was clear on that point. In all these circumstances, it is at best unlikely that
Mana Whakahono a Rohe will result in a greater decision-making role for Maori in freshwater
management, such as co-governance and co-management, without further statutory amendmeigt.

The issue of resourcing is also crucial. The ILG’s view was that ‘both local authorities and iwi'must be
resourced to ensure that the establishment and implementation of Mana Whakahgfio'a Rohe
agreements is as successful as possible’.25

We agreed. The evidence in our inquiry was that the lack of resources has/revented effective Maori
participation in RMA processes. Mana Whakahono a Rohe arrangemepts Will be no different in that
respect unless resources are provided.

The fact is that governance and co-management mechanisms$ave been available under the RMA for
28 and 14 years respectively. But Parliament has made these mechanisms virtually inaccessible to iwi,
and the Crown has repeatedly omitted to introduce amen@ments and remove the unnecessary
barriers. We found that this is profoundly unfair to (MagHi, and it is not consistent with the principles of
the Treaty of Waitangi. Maori have been prejudicedh\by these repeated acts of omission. Those who
lack co-governance and co-management arrdngements in their Treaty settlements are unable to act
effectively as Treaty partners in freshwatér mahagement. They are unable to exercise their tino
rangatiratanga and kaitiakitanga in respect of their freshwater taonga, to the extent guaranteed and
protected in the Treaty.

We were not convinced thatithe final version of the Mana Whakahono a Rohe mechanism, in the form
that it was enacted in 201 %will have a material impact on the situation. For this new participation
arrangement to be moreithian a mechanism for consultation, legislative amendment is required and
resources must be feuipd. The Mana Whakahono a Rohe agreements have the potential to improve
relationships anthte ensure that iwi are consulted on policy statements and plans.

They willdikely result in an enhanced role for Maori in decision-making at the front-end, planning stage
of the RIMA. But the range of matters iwi and councils are compelled to negotiate and agree on is very

limiteds Our finding was that theMana Whakahono a Rohe provisions have not made the RMA Treaty-

compliant.

7.3.10 Te Mana o te Wai in the NPS-FM 2014 as amended in 2017

Alongside Mana Whakahono a Rohe, the strengthening of Te Mana o te Wai was the second major
achievement of the Next Steps reform process.

31



Back to Contents page

In 2017, the new ‘National significance’ statement and section AA of the NPS-FM provided a much-
needed explanation of Te Mana o te Wai, and of the requirements that councils must meet in order to
‘consider and recognise’ it in their policy statements and plans. The inclusion of matauranga Maori in
the monitoring requirements was also a major improvement, and one which Maori had sought in their
submissions on the 2014 version of the NPS-FM.

Our view was that all of this has the potential to make the NPS-FM a more powerful instrument for the
recognition of Maori values in freshwater management and the exercise of kaitiakitanga. If Maori
values are to be identified and reflected in freshwater management (objective D1), then Te Mana o te
Wai is a platform for achieving this (through the ‘National significance’ statement and objective AA1),
and matauranga Maori must now be used to measure its success (policy CB1). It is also a platform for
the whole community’s values because it is water-centric.

As the Crown and the ILG had intended, Te Mana o te Wai was framed so as to put the health/of
freshwater bodies first in the discussions necessary to set objectives and limits under the AlPSsFM. The
potential for Te Mana o te Wai to have a significant impact is likely reflected in the submissions of
those who tried in 2017 to disconnect it from the national values in appendix 1. We found, however,
that there are some weaknesses in the tools for giving effect to Te Mana o te Wai

First, as already found in chapter 3, section D of the NPS-FM is relatively weak.it does not provide a
co-governance approach to identifying Maori values and setting freshwatehobjectives. Such an
approach would have required from councils a level of dialogue and cedperation in the application of
Te Mana o te Wai, which was more consistent with the Treaty pattnership. Secondly, the relative
weakness of section AA is a serious matter. The requirement\to{consider and recognise’ is not strong
enough, and policy AA1 restricts the application of Te Maha o'te Wai to freshwater plan making. Our
view was that this is not sufficient to provide for ting%anfgatiratanga and kaitiakitanga in freshwater
management. Thirdly, the severing of Te Mana o.te\Wai from the NOF values in appendix 1 reduces its
utility as an over-arching principle in freshwaterplan making. Fourthly, the failure to include tools for
cultural monitoring (policy CB1) or cultural4pdicators for the NOF is significant in Treaty terms, and
again reduces the effectiveness of Te Mana‘e te Wai in freshwater plan making and freshwater
management more generally.

Further, and outside of the NRS;FM itself, the ongoing problems with resourcing and effective
participation mean that softneYWaori groups will be unable to take proper advantage of this new
mechanism in the NPS<EM3; as the Ministry’s 2017 review of the NPS-FM has acknowledged.

On balance, we feund‘that the 2017 amendments have improved the NPS-FM in Treaty terms, but the
amendmentsfavesome significant weaknesses. We found that the NPS-FM is still not compliant with
Treaty pripCiples, and Maori continue to be prejudiced by the weakness of mechanisms for the
inclusiofref*their values and interests in freshwater management.

7.3.1Resourcing for capacity and capability

The third Next Steps reform arose from the Crown’s decision on the issue of resourcing for capacity
and capability. The Crown and the ILG had agreed to ‘consider ways to build iwi and hapi capability
and resourcing to enable effective participation in freshwater decision-making’.26 The result was an
objective to ‘[b]uild capacity and capability amongst iwi/hapl and councils, including resourcing’
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(emphasis added).27 The Crown dropped the phrase ‘including resourcing’ from its reform proposal
on this matter, and the proposal in Next Steps was for the Crown to ‘build capacity and capability by
providing training and guidance’.28

In response, the strongest theme in the consultation submissions was the need for additional
resourcing to support Maori and councils to carry out the additional requirements on top of the
already resource-intensive RMA processes. The Crown did not change its mind, and so the ultimate
outcome in this case was a guidance manual and training on Mana Whakahono a Rohe.

We found that the Maori Treaty partner has made repeated appeals to the Crown over many years t6
assist with funding and resourcing, and these appeals have not been adequately met. The Crown’$
stated objective to enhance Maori participation in freshwater management and decision-makingwill
not be achieved unless an answer is found to the problem of under-resourcing. Many Crown
documents have admitted that Maori participation in RMA processes is variable and sofnetimes non-
existent. The Crown—ILG objective to ‘[b]uild capacity amongst iwi/hapl and councils, cfuding
resourcing’ has not been fulfilled, and it needs to be if the Crown’s reforms are to-he Treaty compliant.

We accepted that the Crown’s reform programme is not finished, and thatthere is still opportunity to
address this long-standing problem more effectively. We reiterated its-ert€ial importance and the
need for it to be addressed if the Crown’s reforms are to be Treaty,aompliant. In the meantime, Maori
continue to suffer long-term prejudice.

7.4 Water Quality Reforms
7.4.1 Introduction

The need for reforms to improve freshwater méapagément and outcomes was clear to all parties. In
chapter 2, we described the degraded state 6fmany of the claimants’ and interested parties’
freshwater taonga, and the increasing degling in water quality as a result of diffuse discharges and
sediment in particular. The Crown’s Water quality reforms were mainly focused on its RMA role of
giving national direction to councils/ and on the development of other tools such as farm management
best practice and stock exclusionvegulations. The primary tool was the NPS-FM, which councils were
required to implement in theirregional policy statements and regional plans. We considered five
versions in chapter 5: the/Labour-led Government’s draft in 2008, the board of inquiry’s
recommendationsim2010, the first formal NPS-FM that was issued in 2011, a second version that was
issued in 2014, andthe (currently) final NPS-FM in 2017. We also considered the

Crown’s attémpt to develop stock exclusion regulations, which Cabinet decided not to promulgate in
2017.

Inbrief, the NPS-FM 2011 required councils to set quality and quantity limits, so that water quality was
faintained or improved overall in a region. In 2014, more specific water quality standards were added
in the form of the NOF, which included two compulsory values with national bottom lines. Further
important amendments were made in 2017, in particular the strengthening of Te Mana o te Wai as an
overarching purpose in the discussions for setting objectives and limits.

The Crown’s view in our inquiry was that the NPS-FM was developed carefully on the advice of
scientists and with stakeholder buy-in, and that it met the standard of active protection of freshwater
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taonga. The claimants and interested parties, on the other hand, were highly critical of the NPS-FM.
They considered that the Crown’s reforms had been too slow and piecemeal, and that the quality
standards in the NPS-FM were inadequate.

For the technical aspects of the reforms, we relied in particular on points of agreement between the
scientists on both sides and the Crown’s officials. The lack of crucial water quality attributes in the
NOF, such as sediment, was one such point of agreement.

In addition to freshwater management reforms, we assessed the Crown’s funding initiatives for
restoring degraded water bodies.

Our findings on water quality reforms are located in section 5.8 of chapter 5, and our findings on
restoration funding are in section 5.9.3.

7.4.2 Active protection of freshwater taonga

The Crown submitted that ‘the role of central government is to provide pollution contrels and
standards’, and that the Crown’s reforms had ‘developed and improved tools for the'\active protection
of taonga waters’.29 The claimants and interested parties agreed that the Crowf bwes a Treaty duty
of active protection of their taonga waters, but denied that the Crown’s refgfms have met this Treaty
standard. They argued that the Crown’s freshwater reforms have created wedK, inadequate standards
and controls that are insufficient for the active protection of their freshwatér taonga. In assessing the
Crown’s water quality reforms, we examined whether the reforms, and in particular the controls and
standards introduced in the NPS-FM, did meet the Crown’s dugy.of\aCtive protection.

7.4.3 Collaboration in developing the reforms

The Crown’s water quality reforms were developed’in collaboration with the ILG and IAG, the
stakeholders in the Land and Water Forum, and(sector interests (through targeted engagement on
particular reforms, such as the stock exclusién regulations). The ILG’s role was less prominent in this
part of the reform programme, although ibdid’play a co-design role in the development of Te Mana o
te Wai for the NPS-FM in 2015—17. Otherwise, the Crown’s primary collaboration was with the forum.
Alongside the work of the forumand partly crossing over with it, was the work of the science panels
and the NOF reference groupgwhish advised the Ministry on the science of NOF attributes and
numerical attribute states¢The Wi science panel played a role but its main contribution, a Te Mana o
te Wai attribute table ferthe”NOF, came too late for inclusion in 2017, and appears to have been
rejected in any caseNth& Crown did not intend to have a Te Mana o te Wai attribute in the NOF).

Apart from the ihtensive and contested work of developing technical reforms, the greatest difficulty
appears torhavesbeen balancing the interests of the environment with the interests of the economy
(especigty of primary industries). This balancing of interests in the political sphere partly accounts for
why(the €rown’s reforms have taken such a lengthy, cautious approach. It is also partly why the Crown
breught Maori (via the ILG) and stakeholders (via the forum) in with it to collaborate, create solutions,
and develop buy-in and consent step by step.

7.4.4 The NPS-FM 2011
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Labour’s 2008 version of the NPS-FM proposed a zero-tolerance policy towards further contamination
of fresh water. The board of inquiry not only agreed with that but took it further. The standard it
proposed was that outstanding water must be protected, the quality of all fresh water contaminated
by human activity must be enhanced, and the quality of all other fresh water must be maintained.

The Crown made its decisions on the board’s recommendations in 2011, with input from the forum
and ILG but no wider consultation. The Crown considered that the board’s version of the NPS-FM was
out of balance with section 5 of the

RMA. The board’s view was that fresh water was in such a state that environmental protection had t6
take priority over economic considerations, at least for a generation or so. The Crown’s view in 2011,
on the other hand, was that freshwater quality standards must not be too costly or controversialfer
councils and the primary sector to accept. Nor should such quality standards be allowed to.constrain
economic growth (or should do so as little as possible). The Crown had a major business growth
agenda to deliver.

In its 2011 decisions, the Crown altered the transitional provisions (so that theyné longer applied to
permitted activities), and allowed only a test of overall quality across a regionh, @ move that went
against the advice of the Department of Conservation. In doing so, the-€k8wn reduced the
requirement that councils control the adverse effects of farming inténsifiCation that was recognised at
the time as the leading source of nitrate contamination, the very mgeasure which was causing the
greatest water quality concern. The fundamental principle of the WPS-FM 2011 — that water quality be
maintained or improved overall across a region (unless it exceeded limits) — would also potentially lock
in any additional degradation that occurred by the tinte céuncils actually set limits. Under the
timeframe set by the NPS-FM, they had until 203Q,to dd so (or even later, depending on appeals to
regional plan changes).

Our finding was that the NPS-FM 2011 did not provide adequate controls and standards for the active
protection of freshwater taonga, anddt,was not consistent with the principles of the Treaty of
Waitangi. On the other hand, we acgepted that the Crown had finally provided some belated direction
to regional councils.

Ministers and officials weré@ware at the time that further reforms would be required (including
improvements to the/NPS;FM), but we noted that significant parts of that foundational document
remain in force today®

7.4.5 The NPS*EM 2014 and the NOF

In ternds,of Water quality standards, the key reform came in 2014 with the establishment of the
Natioral'*Objectives Framework (NOF). As well as providing guidance on how to set objectives and
lirpits, the NOF set national water quality standards. Water bodies would have to be improved if they
fetl below the national bottom lines of Ecosystem Health and Human Health, as set in attribute tables.
At the time, the Crown acknowledged that it was essential to set standards in the NOF to ensure
national consistency, avoid duplication of effort in the regions, and assist councils (many of which
were finding the scientific work for limit-setting to be a very costly and difficult exercise). Where
attributes were missing from the NOF, however, the Crown directed that the regions must fill the

gaps.
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The scientific evidence agreed that crucial attributes such as sediment were omitted from the NOF in
2014. This significantly weakened the value of the standards set by the NOF, including the national
bottom lines. Also, there were no compulsory Maori values, with attributes and national bottom lines
attached to them.

Te Mana o te Wai was not made a compulsory value, and the Crown decided not to retain Te Mana o
te Wai as an overall title for the two compulsory values in the NOF. Indeed, there were no cultural
attributes at all in the 2014 version of the NOF.

Further, attributes and bottom lines had only been developed for rivers and lakes; there were none for
aquifers, wetlands, and estuaries. This further weakened the effectiveness of the NOF and the NPS-
FM.

Where there were bottom lines, Maori and many others criticised them as too low. The setting-ef\a
bottom line for nitrate toxicity (instead of nitrogen as a nutrient) and a bottom line of secordary
contact (instead of full immersion) were the most controversial. It was understood at the tiwe that 20
per cent of freshwater species, including koura, would be affected by nitrate at the rélatively high
concentration set for the nitrate toxicity bottom line. Also, the ‘unders and oversiapproach to
managing water quality was left unchanged, which weakened the water quality,Standards in the NOF
further.

We accepted that a huge and collaborative effort had gone into the NOF, and that its addition to the
NPS-FM 2014 was a necessary improvement on the 2011 version

But our finding was that the standards set by the NOF in 2@034/\were not consistent with the Treaty
principle of active protection.

7.4.6 Stock exclusion and amendments to the NPS\FM in 2017

Some significant improvements were madesto the NPS-FM in 2017, which resulted in stronger water
quality standards:

e Te Mana o te Wai was significantly strengthened, which would increase the weighting given to
the health of water bodiesin freshwater plan-making ;

e intermittently closjmgsand opening lakes and lagoons were added to the NPS-FM, applying the
existing attributes\fowlakes to them ;

e the ‘undersand\Overs approach’ was restricted to the level of the freshwater management
unit instead of"across a whole region ;

e specificdigéction on nutrients was added to the NOF, including requiring councils to set
‘eXceedance criteria’ for nitrogen and phosphorus, if councils set an objective relating to
peciphyton ;

o/ monitoring would now require the use of both matauranga Maori and the Macroinvertebrate
Community Index ; and

e swimmability (on a frequency basis) was introduced as a new Human Health requirement for
large rivers and lakes, and also for any other sites identified by councils as primary contact
sites, which was a highly significant policy change for the Crown.
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Although these were significant amendments, we also found that some defects had either not been
rectified or had been introduced with the new amendments:

e No more attributes were added to the NOF in 2017, even though the Crown had been working
on several since 2014. This meant that the NOF still lacked some of the most essential water
quality standards, including bottom lines for attributes such as sediment. No Maori
compulsory values or cultural indicators were added, and Te Mana o te Wai was severed from
the NOF. Attributes remained confined to lakes and rivers; no attributes for wetlands or
aquifers were added.

e The nitrate toxicity bottom line would still allow impacts on 20 per cent of aquatic species_and
the direction that had been added on nutrient enrichment was acknowledged as incompléte
(with further work planned).

e The ‘maintain or improve’ requirement would still allow water quality to degrade tgtiPlimits
were set (by 2030 at the latest but with opportunity for appeals), although thatwould no
longer be so much of an issue for attributes with a compulsory national bottem'line. Also,
water quality could potentially still degrade from the top to the bottog ofWide bands and yet
be ‘maintained’, although it could not be allowed to go down a band

e Inreplacing the previous E coli attribute table, the Crown removed afiy bottom line for Human
Health in water bodies that were not fourth order rivers, lapgelakes, or identified as sites for
swimming. Also, the targets for swimmability would takealang time to reach (until 2040 to
reach 90 per cent) and did not apply to smaller rivers anchlakes unless identified by councils as
swimming sites.

Although there are defects in the NPS-FM, we ackngWlgdged that the Crown has made a significant
effort to address the pressures on fresh water and\arovide national water quality standards for
regional councils to implement. The Crown hés worked collaboratively and has attempted to gain
widespread buy-in for its reforms, which @ilNikely assist their success in the long run. Nonetheless, we
found that the freshwater quality stapdardS set in the NPS-FM 2014, as amended in 2017, are not yet
adequate to provide for the Crown’$Jxeaty duty of active protection of freshwater taonga. In chapter
2, we described the prejudice gkpetienced by iwi and hapl whose spiritual and cultural relationships
with their freshwater taongayhave been profoundly harmed by degraded water quality.

The failure to provide£o¥stock exclusion compounds the breach, because it further weakened the
scope and effectivégess’of the freshwater quality reforms.

The swimmability/targets, for example, depend on the exclusion of farm animals to reduce E coli
levels. Al€o, diffuse discharges remain a fundamental problem, and we are not convinced that the
reforms/ave yet developed a sufficient response to either quality or quantity over-allocation.

Weémoted further that three-quarters of native fish species are now threatened with or at risk of
extinction, compared to only one-fifth in 1991 when the RMA was passed. The fishing rights
guaranteed in the Treaty have been infringed by this loss of fisheries, and Maori have been prejudiced
thereby.

More reforms were under consideration even as the NPS-FM was issued in 2017.
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The present Government has also planned to undertake significant freshwater management reforms,
but those were at an early stage when our hearings ended.

The freshwater quality standards and controls in the NPS-FM 2014 (as amended in 2017) are still
currently in force.

7.4.7 Funding of restoration for degraded freshwater bodies

During the period of the Crown’s freshwater reforms, it has established funding initiatives to address
both water infrastructure and the clean-up of degraded water bodies. These included:

e the Irrigation Acceleration Fund in 2011 (voted $S60 million over 10 years)

e the Fresh Start for Fresh Water Clean-up Fund in 2011 ($14.7 million on seven projects) ;

e the Te Mana o te Wai Fund in 2014 (S5 million on iwi-led projects and an additional S1._million
in 2017) ; and

e the Freshwater Improvement Fund in 2016 (voted $100 million over 10 years).

Other Government initiatives have also made contributions, such as the Communigy Ehvironment
Fund in 2014 and the Contaminated Sites Remediation Fund.

We noted the Crown’s commitment to funding clean-up of degraded watér,bedies, and that the
initiatives discussed in chapter 5 were an important first step.

We also noted that the funding had assisted kaitiaki in projects te, begin restoring water quality in
some freshwater taonga, and had led to some capacity building.aid partnerships in the various
projects. But our finding was that the Crown’s funding effortsywere not yet sufficient to deal with the
sheer scale of the damage done prior to the first NPS#FM i 2011. Nor were those funds sufficient to
counterbalance the nutrients and contaminants still Jseing released into soils, wetlands, streams,
rivers, and lakes. We also found that, although Somg iwi and hapt had applied for, received, and
matched funds, many more do not have thg'funding to carry out the clean-up of degraded freshwater
taonga. We agreed with the claimants that*tf¥€re remains a need for committed, long-term funding to
address water quality issues on a local\and national scale, and that the Treaty standard of active
protection will not be met until sdich larger-scale, longer-term funding has been dedicated to
restoration of these highly vulperable taonga.

7.5 Allocation Reform Qptions
7.5.1 Introduction

The RMA'’s alloéation regime was urgently in need of reform in the early 2000s. The first-in, first-
served appr6ach had resulted in the full or over-allocation of many catchments. During the co-design
of the Next*Steps reform proposals, the Crown and the ILG agreed that providing an economic benefit
fromuater was essential to addressing Maori rights and interests in fresh water. But they could not
agree on what form this should take: the ILG wanted an allocation to iwi and hapi; whereas the Crown
Wanted an allocation for the development of Maori land.

The Crown had imposed bottom lines on the co-design of reform options, including that no one owns
water and that there would be no generic share of water for iwi. Discussions in the ‘economic
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development’ workstream reached an impasse, so no reforms from that workstream were proposed
in Next Steps. More work was needed to design a whole new allocation system in any case, but, as
noted above, the Crown could have decided in principle that there should be an allocation for iwi and
hapd.

Following the Next Steps consultation, the Crown established a new allocation work programme in
2016, which developed reform options but did not reach the point of decisions prior to the change of
government in 2017. We assessed the programme and its options in chapter 6 of our report.

7.5.2 Collaboration

Broadly speaking, the ILG had a minimal role in the allocation work programme. It provided a mentber
of the Technical Advisory Group and nominated two qualified people for the work programme team.
There was also a Joint Advisory Group but its role and impact were not clear to us on the-eVidence we
received. The Crown decided there would be no co-design of these reforms, and the \G.considered
that its level of engagement with the allocation programme was inadequate. There Wwere some
discussions with the IAG as the programme developed.

7.5.3 Equity

Cabinet acknowledged in 2016 that Maori landowners faced statutopy afd other historical barriers to
their ability to access water for economic development. Maorj ftave.been particularly disadvantaged
by the first-in first served system, including iwi who have recently received land as redress in Treaty
settlements.

We considered this to be an important acknowledgemént, and noted earlier Tribunal inquiries that
found many of those historical barriers had beé€nsof'the Crown’s making. Maori have been denied a
level playing field in the New Zealand econgmy. The NZMC, the ILG, and the Crown seemed to find
common ground in the view that the current/allocation system is unfair to Maori, and that there
should be an allocation of water and{discharge rights to Maori. We agreed that the allocation system is
inequitable for Maori. The Treaty\orineiple of equity requires the Crown to act fairly as between Maori
and non-Maori. At present, the R\MA’s allocation regime is in breach of Treaty principles (see chapter 2
findings as summarised aboye)

7.5.4 The work progfamnie’s allocation reform options

Acknowledging that the present allocation system is unfair to Maori, officials developed three
significantreform options (all of which they considered were necessary):

e _“\aceess to water and discharge rights for the owners of Maori land as a matter of equity and to
assist regional development ;

e an allocation for iwi and hap (but not on the basis of a national percentage) ; and

e anin-stream allocation for cultural and economic purposes.

Cabinet made no decisions on these options in December 2016, although it expressed a preference for
an allocation to Maori land development on the grounds of equity. A similar preference has been
expressed recently by the new Government.
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In 2017, officials proceeded to develop system models to incorporate the various options that had
been developed in 2016, but this work was not completed, and no decisions were ever made on how
the allocation system should be reformed.

7.5.5 Addressing Maori rights and interests

Over and above the issue of fairness, the Crown was committed to providing for ‘use’ of freshwater
resources in addition to ‘control’, in recognition of Maori rights (as noted above). A commitment to
this effect was made in the Supreme Court in 2012, where the Crown’s position was that any
recognition of Maori rights and interests ‘must “involve mechanisms that relate to the on-going use of
those resources, and may include decision-making roles in relation to care, protection, use, access and
allocation, and/or charges or rentals for use” ’.30

As we found at stage 1, Maori rights in their freshwater taonga included proprietary rights in
indivisible water resources, of which the water was an integral component. What was necg$sakyywe
said, was an exercise in rights recognition and rights reconciliation. The claimants’ position‘ig stage 2
of our inquiry was that a number of mechanisms could now provide ‘proprietary redfesy’: a
percentage allocation through any of a number of models, such as the aquaculture‘séttlement or a
guota management system; royalties ; or even compensation if necessary.

The option that officials have proposed in recognition of Maori rights, whether defined as proprietary
(by the NZMC) or economic (by the ILG), is an allocation of water and\discharge rights to iwi and hapi
as well as a separate allocation for land development. Officials certainly thought that this could be
done, in conjunction with an in-stream allocation for customary purposes, although the Crown to date
has made no decisions. The allocation work programme dfd not really consider other options to
address Maori rights, such as the payment of a levy opa,rayalty on commercial uses.

7.5.6 Our view of a Treaty-compliant allocation-regime

We made no findings on the allocation refopds because the Crown did not make any decisions, and
the new Government is in the course oft\déciding its freshwater reforms. We did, however, provide our
view of what was necessary to make'the,allocation regime Treaty compliant (having found that it was
not in chapter 2).

Our view was that an allocdtion'6f water and discharge rights for Maori land development would not
satisfy the rights and intecestS of Maori as guaranteed by the Treaty of Waitangi. If regulatory reforms
are to deliver something dpproximating the Treaty guarantees in today’s circumstances, then an
allocation for the€ &xclusive use of iwi and hapd is also required. That allocation should be inalienable
other than by lgasé€, and it should be perpetually renewable (as all consents are in theory, provided
there is still-alidcable water available). We did not see any insuperable obstacle to this, given the
arrangemeénts for Maori that the Crown has agreed to in the past concerning commercial aquaculture
andfisheries. We agreed with the Crown that the circumstances of catchments must be taken into
accelint when the details are decided, especially where catchments are over-allocated. But RMA
réform can provide a solution without the need for a national percentage, which was one of the
former Government’s bottom lines. The details of such a reform could be worked out by a national
water commission if one is established.

40



Back to Contents page

The evidence suggested that some Maori groups will not consider that their proprietary rights are fully
satisfied by an allocation of water and/or discharge rights, if allocation reforms of that type do in fact
eventuate. If the Crown is only prepared to consider regulatory reform, the other mechanism which
the RMA can offer is a charge or royalty.

We also considered that, if it is necessary to go outside the RMA for solutions, the Crown’s previous
bottom lines (2015—-17) were not likely to permit a Treaty compliant outcome. We did not consider the
new Government’s bottom lines (described as ‘parameters’) because we lacked the necessary
evidence. We noted, however, that, if the Crown’s decision is still to confine allocation to Maori land
development, then that will not produce a result that makes the RMA and its allocation regime
compliant with Treaty principles. Too many Maori have lost too much land throughout the countryas
a result of Treaty breaches for that approach to have any prospect of being compliant with Treaty
principles.

We make our recommendations on allocation below.

We turn next to a consideration of the NZMC's proposal for a national water comission, after which
we make our recommendations to the Crown.

7.6 Proposals for a Water Commission
7.6.1 Introduction

In the course of our inquiry, there have been a number of proposals for Maori to have an institutional
role in water policy at the national level. There seems %o e broad agreement among the claimants
and many interested parties that such a role should\take the form of a Crown—Maori partnership,
although the scope and nature of the partnersKiprdiffered in the various proposals. We need to
explain and assess these proposals before maKing our recommendations.

7.6.2 The Land and Water Forum’s proposal

We have already described the dwiinembership of the Land and Water Forum in previous chapters, as
well as the role of IAG memhers on the forum’s ‘Small Group’. The various stakeholders in the Land
and Water Forum included¥énvironmental groups, primary industries, and hydro power companies. It
is significant, therefare, that the first proposal for a national co-governance body in the form of a
commission came fromg/them in 2010. The forum recommended that a non-statutory ‘National Land
and Water Commission’ be established on a ‘cogovernance basis with iwi’.31 The commission would
be servicedby the Ministry for the Environment, and its functions would be as follows:

The Comfmission would act as a coordinating, leadership and collaborative body, helping ensure
consisténcy and action. Its mission would be to advise Ministers on the management of water
resources, and land resources which impact on water, with a view to sustaining the life-supporting
@apacity of water and its ability to meet the needs of future generations, whilst enabling people and
communities to achieve their economic, social, cultural and environmental well-being.

It would:

e recognise the iwi Treaty relationship with the Crown, including providing an avenue for iwi to
express their Treaty partner aspirations
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e continue to foster collaborative relationships between the various sectors and interests
concerned with water

e advise on ways to improve the efficiency and effectiveness of the national water management
system

e develop and oversee the implementation of a National Land and Water Strategy

e promote best use and practice in water management

e identify degraded waters for priority restoration

e identify opportunities and constraints to water storage and reticulation

e liaise with regional councils about the need for and potential role of restoration funding in
each region, including priorities for that funding

e advise the Ministry for the Environment (which would administer a Water Restoration Fund)
on priorities for spending from that fund

e facilitate, promote the development of, and monitor non-statutory regional water strfategies
and plans

e work with the Ministry for the Environment, the Environmental Protection Authecity and
regional councils to ensure that financial and technical skills could be madeg.available to under-
resourced regions

o liaise with the Ministry for the Environment, the Environmental Profectjoh Authority and
other relevant government agencies over water management anddeceive regular reports
from the Chief Executives’ Forum.

The Commission would stand outside the formal Resource Mapageptent Act regime although it would
provide advisory input on relevant RMA matters.32

The commission’s Land and Water Strategy would praVidexa ‘national oversight and integrating
function’ for non-statutory tools and methods, such.ds the development of water infrastructure. One
of its roles would be ‘recognising the relationsh{p bgtween iwi and the Crown, and iwi expectations for
water management’, on which the commisgion would advise the Crown.33

In a review of its recommendations ip2036, the forum noted that the Crown had decided not to
implement its recommendation ferya commission. Cabinet had ‘agreed that further work was needed
on which functions LAWF have/préposed for the Commission should be implemented as well as the
desirability or otherwise foranywéf them being performed by an autonomous body or bodies’. The
forum commented that.it Was ‘unclear whether that further work has occurred or what the outcome
was’.34 Martin Workmans the head of the Water Directorate in the Ministry for the Environment, told
us in 2018 that the,Crown had seen a need to investigate ‘the rationale for introducing another body
into the widef pulglic sector’, and to clarify its ‘proposed responsibilities’. The forum’s
recommefidatieh seems to have gone no further by the end of our hearings in 2018.35

7.6 3 The claimants’ proposals
7.6:3.1 The New Zealand Maori Council’s proposal

The NZMC's proposal for a national water commission has changed and developed since it was first
made in 2014. The original proposal was for an independent commission to manage water allocation
by setting prices for commercial users, allocating water takes (through a subsidiary mechanism), and
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using the funds generated by commercial users for monitoring, research, restoration projects, and
payments to Maori in recognition of their proprietary interests. The funds for Maori would be used to
secure water supplies for marae and papakainga, restore waterways, and develop commercial water
operations.36

In closing submissions for the Wai 2358 claimants, counsel proposed that redress in respect of
proprietary rights should be provided through a mechanism such as an allocation of water, royalties,
or some other instrument. The claimants also proposed that one item of redress would be an
independent national water commission to be established on a partnership basis, with half its
membership chosen by Maori and half by the Crown. The commission could work in conjunction with
the RMA or a Water Act, but its roles would be to:

e manage and regulate water ;

e stop further degradation and reverse past damage ;

e establish water quality bottom lines that would protect the mauri of watepbodies ;

e determine a fair allocation of water to Maori for customary and economicpurposes ;’
e enforce council-Maori co-management agreements ; and

e determine compensation (where an allocation to Maori was not{gssible).37

These activities would be funded by charges on the commercial usé of Water. The claimants argued
that the commission’s composition, powers, and functions would-give effect to the Treaty principles of
partnership and active protection.38

This submission was supported by a number of interested/parties, although they may have had
different views as to matters of detail.39

In February 2019, the Wai 2358 claimants prévided their submissions in reply to the Crown’s closing
submission. The NZMC took that opportufitjyte provide an updated and expanded submission on a
separate Water Act and national comhission.

In their view, fresh water must seakén out from under the RMA because there is an ‘unresolved
binary between economic interests and environmental values in terms of the management of the
freshwater resource in New¢Z&aland which has not been solved by the RMA’.40 We found evidence of
such a ‘binary’ in our,agdlysis of water quality reforms in chapter 5, including the Crown’s decisions on
the board of inquiri S\egport in 2011 and the failure to issue stock exclusion regulations in 2017.

In any case, the claimants argued that the Water Act should be guided by the principles of tikanga and
should reCoghise the rights and responsibilities of Maori (tino rangatiratanga and kaitiakitanga). The
primafy/purpose of the Act would be to safeguard the mauri of water bodies, followed by the
proviSian of drinking water, and then commercial uses of water. It would be carried out by a national
water commission and regional catchment boards. The commission would be appointed by the Crown
ahd Maori on a 50/50 basis, and would be independent of the Government (and the political pressures
which the claimants argued had produced such minimally effective reforms). The commission would
administer a register of iwi and hap rights in respect of particular water bodies (there would be a
dispute resolution function for contested rights). It would establish charges for commercial uses and
the discharge of pollutants and waste water. Those funds would be used by the commission for Maori
economic development, the clean-up of degraded water bodies, and compensation (where hapi could
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not be allocated an appropriate amount of water). The commission would also establish a framework
for freshwater management and give direction to regional catchment boards.

The Act would specify that the framework must be Treaty compliant.41

The claimants proposed that the commission should also establish an allocation framework, which
would include limits set by the commission to ensure sustainable flows and ecosystem health. The first
priority would be protecting the mauri, the second would be drinking water, the third would be a
percentage allocation to Maori for cultural and economic purposes on a quota management basis, and
the fourth would be allocation to commercial users. The commission would also monitor, review, and
occasionally override regional catchment boards. The new catchment boards would be co-governance
bodies with a 50/50 composition. They would enter into Joint Management Agreements with iwi and
hapU, and carry out water management and consenting at the regional level. The Maori membegs. of
both the national commission and the boards would be appointed by ‘major entities within Maohidom,
such as the NZMC and the Iwi Leaders Group’.42

7.6.3.2 The Wai 2601 claimants’ proposal

The Wai 2601 claimants (Maanu Paul and Charles White on behalf of Ngati Mo#,&nd the Taitokerau
District Maori Council) also proposed a national water commission. They wete supported by four other
District Maori Councils which were interested parties in our inquiry. The\cldimants suggested the
establishment of a Wai Maori Commission/Te Ohu Wai Maori, whichhwould be funded by the Crown
and would consist of 15 members appointed by national Maori bodies.

This commission would ‘co-devise’ a new water regulatorysregime with an equal number of Crown
representatives. That task would include devising regimés‘and institutions for water management and
allocation. The commission on its own, however, wguld devise the tikanga for the new regime,
determine ‘which Iwi and Hapi own which Water+odies’, and work with them and with water users
to set prices for the commercial use of watey.43

Under the new regulatory regime, the CroWn would need to recognise Maori proprietary rights, and all
commercial users would pay a levy thatwould go to the Maori owners. Local authorities which
managed water supplies would,Hayeto pay a levy as well, to be used for restoring degraded water
bodies. Discharge rights woul@\dlse involve the payment of fees to be used for clean-up funds.44

7.6.4 The response of the.trown and the Freshwater ILG
7.6.4.1 The FreshwaterILG’s view

Counsel for the 1kG submitted that the national model for making water policy should continue to be a
partnership_engagement between the Crown and iwi leaders, with consultation more widely with
Maori., The ILG opposed both the Crown’s new consultative body (Te Kahui Wai Maori) and the idea of
a\natienal water commission. In respect of the commission, the ILG’s view was that ‘the relevant iwi
autRorities in the respective catchments would be the appropriate bodies, alongside the Crown
(whether that ultimately be through local authorities or not) to manage and regulate water’.45 The
ILG did, however, agree with the NZMC that remedies should include:

e some form of allocation, royalty, or compensation ;
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e co-management as the benchmark for freshwater management (including at the national as
well as regional levels) ; and
e that the problem of chronic under-resourcing must be addressed.46

Apart from the issue of a national water commission, these other matters have been addressed in
earlier chapters (and summarised above).

7.6.4.2 The Crown’s position

The Crown’s closing submissions stated in a footnote that it had no official position on the claimants’
proposal for a national water commission. Crown counsel also confirmed that when the forum
proposed a commission, the Crown’s view was that ‘further work was required to consider exa¢tly,
what such a commission would do, and whether it would be consistent with the governments goals of
“efficient, stream lined and well organised” government administration’.47

In response to the claimants’ reply submissions, the Crown filed a further memorafidum in April 2019.
Counsel stated that the Crown ‘remains committed to continuing discussions @n'héw to better provide
for a Maori—Crown partnership that recognises the tino rangatiratanga guaranteed to Maori under te
Tiriti and gives effect to Treaty principles including kawanatanga’.48 The ' €@0wn’s view was that the
NZMC'’s revised proposal had some ‘underlying objectives’ that it weauld like to explore further, such as
a register of Maori rights and interests in water and funding for Ma@ri capacity to engage in ‘decision-
making processes’.

But whether a national commission was the correct structure’to provide for those kinds of objectives
was a ‘difficult question’. The Crown suggested thatzarflgdamental change to freshwater governance
would require careful examination of multiple issues;=slich as how the effects of land-use on water
would be included.

If water were to be separated out and gouerned under a commission, there would need to be some
integration with land management guthorities. Also, the Crown considered that management
decisions are best made with logahknowledge at the catchment level.49

Nonetheless, Crown counsél) tated that the Crown is ‘open to exploring all of these issues with Maori’
but is already working @h fuhdamental water reforms in its ‘Essential Freshwater’ programme. It was
therefore prematuré€ foh the Crown to consider particular governance structures at present. Further,
Crown counsel supmiitted that the Tribunal should ‘avoid definitively endorsing one governance
structure above others’ in light of the difficult issues raised by the Crown and its ongoing engagement
with Maafi (through Te Kahui Wai Maori) on freshwater reforms. The Crown also intends to discuss
policy@ptiohs with the ILG and NZMC, primary industry, and others before wider consultation.50

7\6,5:0ur view of the water commission proposals

It seems to us that there are some commonalities in the various approaches that have been put
forward so far. The stakeholders of the Land and Water Forum clearly saw that a national commission
is necessary, and that it must be established on a co-governance basis (points held in common with
the NZMC and the Wai 2601 claimants). The claimants and interested parties also agreed that there
needs to be a role for the exercise of tino rangatiratanga at the national level, in partnership with the
Crown, although they had differences on what kind of institutional arrangement would best reflect
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that partnership function. The Crown has said that it is open to exploring such matters but has not
endorsed an institutional role for Maori at the national level. In practice, we note that it has developed
most of its reforms in collaboration with the appointed representatives of a national Maori body (the
ILG and IAG) and more recently with Te Kahui Wai Maori.

In our view, another point of agreement between the forum and the claimants is that there is a
significant gap in the freshwater policy and management structure (following the dissolution of the
National Water and Soil Conservation Authority) ; there is no independent national body to oversee
the system, monitor performance, develop policy, and conduct research on a national scale. We agree
that this is a significant gap. For example, the need to conduct research and to develop and populate
the NOF underlines the need for this gap to be filled.

We agree with the forum and the claimants that there should be an independent national body
established on a co-governance basis with Maori. At a minimum, its role should be to act in
partnership to ensure that Treaty principles and Maori values, rights, and interests are fully
incorporated in freshwater policy and management.

We also agree with the ILG that the Crown could, and in some cases should, develop policy on a co-
design basis with an existing national Maori body or bodies, with the choice te<b& made according to
the nature of the issues and the Maori constituency most involved with those.issues. Either model
could work so long as it is institutionalised, but the value of the co-goyernance model proposed by the
NZMC is that it is a decision-making body. One of the flaws in the co-design process carried out for
freshwater reforms in 2015—-16 was that the decisions were nat made in partnership but by the Crown
alone. The results were disappointing given the options supgesédly on the table, the sustained effort
put in on both sides, and the actual outcomes for Maori, Ifa terms of the scope and possible functions
of a co-governance partnership body, our view is thatithfatVis a matter to be negotiated and decided by
the Treaty partners, but we have recommended tha¢the Crown include some particular functions
where that seemed necessary.

7.7 Recommendations
7.7.1 Introduction

In this section of our chapter,“wé make our recommendations for the remedy of the breaches and
prejudice summarised above, and to prevent similar prejudice from occurring in the future.

We note that because sighificant reforms have already been completed or commenced by the Crown,
we are in a posjtioh,to make detailed recommendations on some matters. We do not make any
recommenddtiens’about specific water bodies, as our focus in stage 2 is on the Crown’s freshwater
managementyégime and its reforms to that regime, and some water bodies have been the subject of
detailed\iiquiry in the Tribunal’s district inquiries.

7.7.2,Purpose and principles of the RMA
We recommend two specific amendments to part 2 of the RMA:

e The amendment of section 6 to include Te Mana o te Wai as a matter of national importance
that must be recognised and provided for by RMA decision makers.
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e The amendment of section 8 to state that the duties imposed on the Crown in terms of the
principles of the Treaty of Waitangi are imposed on all those persons exercising powers and
functions under the Act.

7.7.3 Co-governance and co-management

We recommend a number of paths and mechanisms for co-governance and co-management which,
severally or in combinations, will enable iwi and hapi to arrive at the most appropriate arrangement
for their particular rohe and for each of their water bodies:

e A national co-governance body should be established with 50/50 Crown—Maori
representation, to ensure that Treaty principles and Maori values, rights, and interests @xe
fully incorporated in freshwater policy and management. The details should be arrahged
between the Treaty partners.

e Sections 33 and 36B of the RMA should be amended to remove statutory apd\practical
barriers to their use, to provide incentives for their use, and to compel councils to actively
seek opportunities for their use. Sections 33 and 36B should also be ameRded so that transfers
of power and Joint Management Agreements cannot be revised organcelled without the
agreement of both parties. Section 33 should be amended so that%ransfers of power in
respect of a water body or water bodies may be made to hdpi=6int Management
Agreements for water bodies should apply to the whole-catchment of a water body, and
should include (among other things) ‘a leading role [fortiwi and hap] in developing, applying
and monitoring/enforcing water quality requiremehts”, and a decision-making role in both
plan-making and relevant consents.51

e Sections 33 and 36B should also be amended.to include a process for iwi authorities to apply
to councils for transfers and Joint Managément Agreements.

A mandatory process of engagement wolld follow any application, with mediation and the assistance
of the Crown (or the co-governance gady for freshwater applications) to be available as required.

e The Mana Whakahono/a Rohe provisions of the RMA should be amended to make the co-
governance and cormanagement of freshwater bodies a compulsory matter that must be
discussed and agreéed by the parties. Other matters could also be made compulsory (as
discussed in€haptér 4), and the Crown should discuss and agree to any such further proposed
amendments With the ILG, which designed the original Mana Whakahono a Rohe proposal.

e ObjeativeyD1 of the NPS-FM should be amended to specify that iwi and hapl must be directly
ipvolyed in freshwater decision-making, that Maori values, rights, and interests must be
recegnised and provided for in freshwater decision-making, and that councils must actively
S€ek opportunities to enter into section 33 transfers and section 36B Joint Management
Agreements for freshwater bodies (where Treaty settlements have not already established co-
governance agreements for freshwater bodies). Consequential amendments should be made
in policy D1, and further policies could be inserted as required. These amendments should
specify ‘a leading role [for iwi and hapd] in developing, applying and monitoring/enforcing
water quality requirements’, and a decision-making role in both plan-making and relevant
consents.52
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e The RMA provisions for iwi management plans should be amended to provide that, in the case
of water bodies where co-governance and co-management has not been arranged, the iwi and
hapu management plans filed by kaitiaki will have greater legal weight in the process of
developing or amending regional plans and in consenting processes.

e The Crown should offer co-governance / co-management agreements for freshwater bodies in
all future Treaty settlements, unless sole iwi governance of a freshwater taonga is more
appropriate in the circumstances.

We also recommend that the national co-governance body should assess whether a separate Water
Act is necessary. Whether such an Act is required or not, we do not recommend the duplication of
authorities at the regional level. Land, water, and other natural resources should be managed in an
integrated manner by regional councils on a co-governance/co-management basis with iwi and hapa.

7.7.4 Co-design

We recommend that the Crown continue its approach of co-design of policy options with a‘ational
Maori body or bodies and that this should be made a regular feature of governmentWhére Maori
interests are concerned.

7.7.5 Resourcing

We recommend that the Crown urgently take such action or actions d5are necessary to ensure that
under-resourcing no longer prevents iwi and hapl from participating effectively in RMA processes,
including freshwater management and freshwater decision-mgking/We also recommend that, in
respect of fresh water, the resourcing measures be developedyand their effectiveness monitored, by
the national co-governance body. If the national co-goyénntarice body has not been established, that
role should be performed by the Crown in partnersiip\with the Iwi Chairs Forum and NZMC. Because
this issue of resources is not confined to RMA prGtesses relating to fresh water, we have not specified
the ILG and Te Kahui Wai Maori here. Necessarily:this recommendation includes the building of
capacity and capability for iwi and hapi to\efitet into co-governance and co-management
arrangements and Mana Whakahong& Rehe arrangements, and support for both councils and Maori
to establish those arrangements.

7.7.6 Water quality

We recommend that watefpolicy (including water quality standards and national bottom lines) be
decided by or in corfjundtion with the national co-governance body, with the details to be arranged
between the Trgaty, partners. We expect that the Crown and Maori representatives would consult
with their re§pectiVe constituencies in carrying out that work, and that the national body would hold
an inquiryafid receive submissions in the manner of a board of inquiry.

We%@gknowledge that the national water body may come to alternative views on amendments to the
NRS-FM, but if such a body is not established, or agreement cannot be reached between the Crown
and Maori representatives, we recommend the following amendments to the NPS-FM:

e The overall aim of the NPS-FM should be the improvement of water quality in freshwater
bodies that have been degraded by human contaminants, so as to restore or protect the mauri
and health of those water bodies, while maintaining or improving the quality of all other water
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bodies. The board of inquiry’s objectives E1 and E2, from the board’s report in 2010, should be
inserted in the NPS-FM and consequential changes made.

e The NOF should be fully populated as soon as practicable, including the development and
insertion of the attributes that have been omitted (the details are in chapter 5), so that
national water quality standards are comprehensive and effective. This should include
attributes and bottom lines for wetlands, aquifers, and estuaries, and more effective controls
for nutrients.

e More stringent national bottom lines should be set so as to recognise and provide for Maori
values (including Te Mana o te Wai — the health of the water body must come first) and the
revised overall aim of the NPS-FM.

e Te Mana o te Wai, and such other Maori values as the national co-governance body de€ides™or
recommends, should be made compulsory national values in the NOF, with nationalNgottom
lines. Cultural indicators should also be added to the NOF.

e Objective AAl and policy AA1 should be amended to state that Te Mana o te Wairmust be
recognised and provided for, in conjunction with the amendments to objective D1 as
recommended above (a direct involvement of Maori in freshwater decision-making).

e Timeframes for implementation should be reassessed, and interigfimeasures be arranged
(perhaps through National Environmental Standards) to ensug€ that water bodies are not
further degraded in the meantime.

We also recommend that:

e National stock exclusion regulations should be ptomutlgated urgently.

e The Crown and the national co-governancefbodyshould consider the promulgation of National
Environmental Standards, including a stdndard for ecological and cultural flows (which has
been on hold for some years).

e The Crown and the national co-g@vennance body should devise measures and standards
urgently for the absolute protegtion of wetlands. This may require statutory amendment,
regulations, or some other togls, or a combination of all of these.

e The Crown and the nationaltco-governance body should also take urgent action to develop
measures for habitat)protection and habitat restoration, and any other measures necessary to
save three-quadters of freshwater native fish species from the threat of extinction. The
developmerit ofjattributes and bottom lines for the Mahinga Kai value in the NOF would be
one of thenécessary actions.

o The Crowh and the national co-governance body should develop measures to encourage and
agsist councils to dispose of sewage effluent to land wherever feasible.

If the_national co-governance body has not been established, these recommendations should be
caryiéd out by the Crown in partnership, and on a co-design basis, with the Freshwater ILG, the NZMC,
and Te Kahui Wai Maori.

In terms of funding for restoration, we recommend that the Crown provide funding and that, where
possible, levies on commercial users also be applied for the restoration of water bodies. The co-
governance body should design and oversee a programme for restoration of freshwater bodies, which
could involve it in considering and deciding applications and monitoring projects. This body should
also identify priorities for the restoration of freshwater taonga. While that programme is being
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developed, we recommend that the Crown continue to fund projects for freshwater quality
improvement. We also recommend that the Crown and the co-governance body should consider
retaining the Te Mana o te Wai Fund as a long-term fund for the restoration of degraded freshwater
taonga.

7.7.7 Maori proprietary rights and economic interests vis-a-vis the allocation regime

We recommend that the Crown recognise Maori proprietary rights and economic interests through
the provision of what the NZMC has called ‘proprietary redress’.

In conjunction with this, we make the following recommendations concerning the RMA’s allocation
regime:

e The allocation regime should be reformed so as to recognise and provide for Te Mana o te
Wai, and this should be done urgently.

e The first-in, first-served system of allocation should be replaced, and overallocation phased
out.

e The Crown should devise a new allocation regime in partnership with Madkixntluding through
the national co-governance body.

e The Crown should arrange for an allocation of water on a percentage_basis to iwi and hapd,
according to a regional, catchment-based scheme to be devised\oythe national co-governance
body in consultation with iwi and hapi. If any iwi, hapu, or I0eahauthority reports that
catchment circumstances do not allow the allocation to be made, the national co-
management body should hold an inquiry on that mattef,"and investigate possibilities for the
creation of head room, as well as any alternatives(to the allocation (including the possibility of
compensation). All allocations to iwi and hapi should be perpetually

In respect of our recommendation that the board 6f inquiry’s objectives E1 and E2 should be inserted
in the NPS-FM, with consequential changes adé=as necessary, the text of those objectives was :

Objective E1 To protect the quality ‘of outstanding fresh water, to enhance the quality of all fresh
water contaminated as a result of human activities, and to maintain the quality of all
other fresh watef-

Objective E2 To safegliard the life-supporting capacity, ecosystem processes and indigenous
speci@s-ahd associated ecosystems of fresh water from adverse effects of the use or
dévelgpment of land, and of discharges of contaminants.

7.7.7
renewakle and inalienable other than by lease or some other form of temporary transfer.

o /The Crown should also arrange for an allocation of water for the development of Maori land
(including land returned in Treaty settlements), where such allocation is sustainable, according
to a scheme to be devised by the national co-governance body.

e The national co-governance body should investigate other possible mechanisms for
‘proprietary redress’, including royalties, as there is insufficient evidence for the Tribunal to
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make a recommendation to the Crown. We think this should include leading a wider
conversation within Maoridom on proprietary rights and how these might be recognised.

We make no recommendations as to an allocation of discharge rights because it is not yet clear
whether such rights will be made transferable or, indeed, will become a general feature of the
freshwater management regime. The co-governance body should consider this matter and develop an
approach for allocations to iwi and hapi and for the development of Maori land if discharge rights
(including transferable discharge rights) become a general feature of freshwater management.

If the co-governance body is not established, then the Crown should carry out these recommendatiofis
in partnership (and on a co-design basis) with the Freshwater ILG, the NZMC, and Te Kahui Wai M@ori

Finally, we note that it may now be necessary for a test case to be brought before the courts,on
whether native title in fresh water (as a component of an indivisible freshwater taonga).exists as a
matter of New Zealand common law and has not been extinguished. We have given,6uruiew but our
jurisdiction is recommendatory only, and the question has not been decided definitively by the courts.

7.7.8 Monitoring and enforcement

We reiterate the recommendations of previous Tribunals that the Crofvi\should monitor the Treaty
performance of local authorities. For freshwater matters, this should/b&Tcarried out by the co-
governance body.

We also reiterate the recommendation of the Wai 262 Tribunal, that councils make regular reports on
their activities in respect of section 33 and 36B to the Rafliamentary Commissioner for the
Environment or —in the case of freshwater bodies 4to the co-governance body if it is established.

We are aware that monitoring and enforcengent'of consent conditions is also a significant issue in the
freshwater management regime, but we did'wot receive sufficient evidence to make a
recommendation (other than the recéinmendation made above in respect of Joint Management
Agreements).

7.7.9 Clean, safe drinking water for marae and papakainga

Finally, we make a recomfmendation that arises from one of the unfulfilled reform options in the Next
Steps co-design pratess) We recommend that the Crown provide urgent assistance, including funding
and expertise, fghWater infrastructure and the provision of clean, safe drinking water to marae and
papakainga.

This will Jikely need to include a subsidy scheme to resume the important but incomplete work of the
pretieus*National Drinking Water Assistance Subsidy Scheme (2005-15).53

e recommend that the national co-governance body should devise an appropriate water supply and
infrastructure scheme for marae and papakainga, which may need to be developed and implemented
with or alongside a scheme for safe, clean rural water supplies. If the national co-governance body is
not established, the Crown should develop and implement a scheme in partnership with Maorion a
co-design basis and with co-governance of the scheme.
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Wai 2200: Horowhenua- The Muaipoko Priority Report (2017)

Read the full report on the Waitangi Tribunal website

“We also reject the Crown’s approach regarding its responsibility for the day-to-day affairs of local
authorities on the same basis that it was rejected in Ko Aotearoa Ténei (the Wai 262 report) That
report found that the environmental management regime on its own without reform was not
sufficient in Treaty terms. The Wai 262 Tribunal stated that the Crown has an obligation to protect the
kaitiaki relationship of Maori with their environment and that it cannot absolve itself of this obligation
by statutory devolution of its environmental management powers and functions to local government
Thus the Crown’s Treaty duties remain and must be fulfilled and it must make statutory delegates
accountable for fulfilling them too. The same duty to guarantee rangatiratanga, and to respect the
other principles of the Treaty thus remains as an obligation on the Crown and it is not enougH fonthe
Crown to wash its hands of the matter and say that the day-to-day decision-making procgS§s isin the
hands of local authorities “

“We note further the Waitangi Tribunal has previously held in various reports that thie'RMA 1991 is
not fully compliant with Treaty principles. In the Wai262 report, the Tribunalstated the RMA has not
delivered appropriate levels of control, partnership, and influence for kaitiakiin/relation to taonga in
the environment. Indeed, the only mechanisms through which control aathpartnership appear to have
been achieved are historical Treaty and customary rights settlements

“In context of the claims before us, we consider another impoftantiSsue raised by the RMA 1991 is
that it is not remedial in its purpose or effect as outlined ip-seetion 5. That provision merely provides
that the purpose of the legislation is to ‘promote the sustainable management of natural and physical
resources’

“While the ‘He Hokioi Rerenga Tahi/The Lake H@rowhenua Accord’ (2013) has created opportunities to
work in partnership with local bodies, and that is to be applauded, under the RMA 1991 and the local
government legislation Mualpoko have naJawful rights to control or to enforce the commitments
made in that accord In other words, Muadpoko mana whakahaere (control and management) over
their taonga is not fully provided fer under the current legislative regime Such a situation can be
compared to the rights that the Waikato-Tainui river tribes have in terms of the Waikato River under
the Waikato-Tainui Raupatu-Cldipfs (Waikato River) Settlement Act 2010. The 2010 legislation states
that the ‘RMA 1991 gaveegional and local authorities substantial functions and powers over natural
resources, including the\poWer to grant resource consents for river use’. It is further recorded that the
RMA does not provide for the protection of the mana of the river or the mana whakahaere (ability to
exercise control_acgess to, and management of the river) of Waikato. It notes the number of resource
consent prodegdings that the tribe had been involved in, and then the Crown acknowledges, among
other things;hat it ‘failed to respect, provide for, and protect the special relationship of Waikato-
Tainui’ with-the river.”

13,7 Conclusion

“We consider that, as the Crown was and remains responsible for the legislative regime under which
local government operates, it is time for it to recognise that the multi-layered management regime
that exists under the RMA 1991 and the Local Government Act 2002 and the role played by Muatpoko
on the Horowhenua Lake Domain Board are not sufficient in Treaty terms. The present regime does
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not ensure that Muatpoko rangatiratanga and kaitiakitanga in terms of Lake Horowhenua and the
Hokio Stream are sufficiently provided for.”

Wai 2478: He Kura Whenua ka Rokohanga- Report on Claims about the Reform
of Te Ture Whenua Maori Act 1993 (2016)

Read the full report on the Waitangi Tribunal website

A

“As in 2013 (and in the research and reviews leading up to it), many people raised the issue of barkiers
to development that had not been addressed by the Crown and that were not the subject of the
proposed reforms:

There is a clear view among hui participants that the success of any reforms dogs hottest on
legislation alone but also needs to be backed with access to resources such as.fresh water and
financial support. At almost every hui we heard significant concerns aboutyagtdlocked Maori land
and the impact of other legislation, particularly the Resource ManagemertiAct 1991, the Local
Government (Rating) Act 2002, and the Public Works Act 1981.” p122

Wai 903: He Whiritaunoka- The Whanganui Land*Report Volume 3 (2015)

A\

Read the full Volume 3 report on the Waitangi Tribuna@?fte
O

“We recommend that the Crown reviews thé Resource Management Act and other planning
legislation, policy, and practice, to ensureftiat\Whanganui Maori are not unduly prevented from
building houses on, or developing, their ows’land. It should work with local authorities to ensure that
they have proper regard to the impertance of Maori being able to maintain their papakainga. It should
also engage with iwi Maori on thieNkaupapa of regional development, with a view to creating
opportunities for people to participate in economic ventures that make it viable for them to occupy
their ancestral kainga”. P14 76

Wai 894: Te Urewera Report Part VI (2015)
D

Rea&@itangi Tribunal website

~X/

Wihatever the current position of legal ownership, the beds of rivers are de facto in the control of
central and local government. Te Urewera rivers are a good example of this. The Resource
Management Act 1991 is a significant improvement on the previous regime for management of rivers.
It makes provision for powers exercised by local authorities to be transferred to iwi authorities. But no
management powers in respect of any rivers in Te Urewera had been transferred to iwi at the time of
our hearings.
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At the heart of the waterways and customary fisheries claims before the Tribunal was the disquiet of
the claimants that they should have been dispossessed of their rivers by a principle of English common
law (the ad medium filum presumption) of which they were not aware. They did not knowingly or
willingly alienate their rivers to the Crown when their land, or undivided interests in their land, was
purchased. New Zealand legislation had also expropriated their ownership and management rights in
their rivers. The Coal-mines Act Amendment Act 1903 had confiscated their navigable rivers, the
claimants say, yet they are still not sure which rivers or stretches of rivers the Crown believes it took
under the legislation. And by later legislation the Crown has assumed exclusive control over rivers,
disregarding their tino rangatiratanga, and then has managed them badly. Their indigenous fisheries,
including tuna, were sacrificed to introduced trout, and to hydroelectric development. The Resource
Management regime introduced in 1991, according to the claimants, has yet to deliver effective
recognition of hapu and iwi as owners and kaitiaki of their rivers.

The Crown’s failure to properly acknowledge Maori ownership of their awa, is matched by its failéire®to
give effect to the Treaty in its management of the rivers and river fisheries. While some
acknowledgement was occasionally given to Maori rights to their fisheries, precedence was given to
power generation, demand for gravel, and sport fishing. Until about the 1990s, hapu aRithiwi were
rarely even consulted over the management of rivers and river resources, even when\their interests
were seriously affected. The most obvious example of this was the constructiop”of hydro works. These
had hugely detrimental effects on tuna (eels) and other river life, but the affécted communities were
given no say or compensation.

There seems to have been some improvement in recent decades, butat,the time of our hearings the
Crown was still not giving effect to its Treaty obligations. In partieular, it did not appear that enough
was being done to restore fisheries, and Resource ManagementAet powers to delegate or share
power with iwi were not being used. As the Wai 262 Tribufial fetind, the Resource Management Act
‘has delivered Maori scarcely a shadow of its original prowgise’.

In our inquiry, claimants said that they were not,evéh properly consulted over environmental matters.
Management of the Ohinemataroa River, in particular the selling of gravel, was cited as one instance
in which the rights and interests of tangatadwhenua were virtually ignored. Overall, we did not receive
enough evidence to make findings on the,opgration of the Resource Management Act in Te Urewera,
except to say that it appears that the’Wai 262 Tribunal’s findings apply to our inquiry district.

Wai 1130: Te Kahui Matinga — The National Park District Inquiry Report (2013)
N

Read Volume 4 - E@nment and Natural Resources on the Waitangi Tribunal website

Nga iwi o te.k&hui maunga have largely been excluded from the management of their water resources.
Under the'RMA, this task has been delegated to the Manawatu— Wanganui and Waikato Regional
Couptils¢Ko Aotearoa Ténei, in an examination of the RMA, has asked if the current RMA system
provides for kaitiakitanga control, partnership, and influence on environmental management. It finds
thatthe Act has not fulfilled its promise with respect to Maori: there have, in particular, been very few
transfers of powers to iwi authorities.

Ko Aotearoa Ténei encourages greater use and recognition of iwi management plans, and points
towards partnership arrangements as an appropriate way to involve iwi in decision-making without
excluding local government or wider communities of interest. The report also recommends greater
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use of national policy statements to enhance ‘kaitiaki control, partnership, and influence on
environmental decision-making’.

Our recommendations recognise the very particular character of our inquiry district, the importance of
the waters for the nga iwi o te kahui maunga, the impacts of the TPD on these waters, and the
opportunities and limitations of the RMA.

In the National Park inquiry context, we make three recommendations which, taken together, will
increase opportunity for nga iwi o te kahui maunga to exercise their kaitiakitanga over their waters.
They include local action and national action and sit within the present resource management
framework. Those recommendations are that:

e The Crown provides funding for the preparation of an iwi management plan for the waters\ofit&
kahui maunga (section 61(2A)(a) of the RMA). This funding should be ongoing and take #to
account capacity building and monitoring needs

e That nga iwi o te kahui maunga and the regional councils for Manawatu—Wangdn i .ahd Waikato
enter into a partnership arrangement for the management of the waters of ¢e_kahui maunga
(sections 36B, 36C, and 36D of the RMA provide a framework for this ; sectiofh 36E, which allows
for termination at 20 days’ notice, is not applicable). One of the taskssof this partnership would be
the preparation of a water 14.14.4 The Tongariro Power Developmeif Scheme management plan.
As a further aspect of the partnership, when applications for water-related consents are
considered, the hearing committee should be appointed jointly‘y iwi and regional councils.

e That the Crown prepare a national policy statement for Maegfi participation in resource
management (section 45(1) of the RMA). Such a policy’statement should be consistent with the
recommendations of Ko Aotearoa Teénei and identify\Mn&chanisms for the exercise of kaitiakitanga,
for partnerships between iwi and regional courcilsy and for the involvement of iwi in decision-
making with respect to te ao tiiroa, the sustajnable management of resources.

The Ngawha Tribunal, said counsel, foundrthatin enacting this legislation the Crown failed to include
adequate provisions to ensure that the Treaty rights of the claimants ... are fully protected. As a
consequence, the claimants have beeg, and are likely to continue to be, prejudiced by such a breach.
% Counsel asked that the NatiopaNPark Tribunal note the Ngawha Tribunal’s findings in relation to this
legislation. With regard to the Tokaanu field, Ngati TGwharetoa submitted that Crown regulation has
‘failed to protect the geotlermal resource’, in that the Crown has allowed ‘unchecked development’
to occur in the vicinity éf the*field, resulting in ‘significant and unnecessary degradation of the
resource’. * In respéct of the regulatory framework imposed by the Crown, the claimants further
submitted that theit¥right of rangatiratanga amounts to the right of Maori to be decision-makers with
respect to the,us® of the resource’. However, they said, this has not been recognised by the Crown. *°

(4) Crown delegation to local authorities

ThelipapliCation of the Treaty of Waitangi Act 1975 is that the Crown is expected to act consistently
withthe principles of the Treaty, in that, where any Act, proposed legislation, regulation, Order in
Council, policy, or practice is inconsistent with the principles of the Treaty, Maori may bring a claim
about the matter to the Tribunal.

The Crown has delegated most of its authority to carry out the duties of the RMA to local authorities.
Along with that delegation is the requirement for the local authority to ‘take into account the
principles of the Treaty of Waitangi’ when making decisions. However, as the Ngawha Tribunal noted :
Implicit in the requirement to ‘take into account’ Treaty principles is the requirement that the
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decision-maker should weigh such principles along with other matters required to be considered, such
as the efficient use and development of geothermal resources. In short, whereas the Crown itself is
required to act consistently with the principles of the Treaty, that responsibility was significantly
watered down under the Crown’s delegation of authority to regional councils. Essentially, local
authorities were not obliged to be Treaty-compliant in their decisions. The Ngawha Tribunal found
that this aspect of the legislation was ‘fatally flawed’. The Ngawha and CNI Tribunals recommended
that the RMA be amended so that Crown delegates are required to ‘act in a manner that is consistent
with the principles of the Treaty of Waitangi’.

Wai 262: Ko Aotearoa Tenei: (2011) (Section 8 report)

Read the full report on the Waitangi Tribunal website Tuatahi %

Claimants were from the following iwi: Te Rarawa, Ngati Wai, Ngati Porou, Ngati Koata,Ngati Kurt,
Ngati Kahungunu, Tahoe

The RMA in the reform process that led to it was a beacon of hope for Maori. Fag'the first time, it
seemed that they might be able to take more positive and proactive roles jnienvironmental decision-
30 making than those they had become accustomed to under earlier legisigtion.

It is disappointing that the RMA has almost completely failed to delivexpartnership outcomes in the
ordinary course of business when the mechanisms to do so haye leng existed. It is equally
disappointing that Maori are being made to expend the poténtiél of their Treaty settlement packages
or customary rights claims to achieve outcomes the Respuirce)Management Law Reform project (now
two decades ago) promised would be delivered anyway,

The relationships between kaitiaki and the natufal*efvironment — entwined as they are with the
fundamental concept of whanaungatanga —are crdcial to Maori culture and identity. Under the
Treaty, the Crown must actively protect the\€aritinuing obligations of kaitiaki towards the
environment.

Kaitiakitanga is extensively ackndwledged in the Resource Management Act 1991. The Act purports to
‘recognise and provide for’ M@ofi relationships with their ancestral lands, waters, sites, wahi tapu and
other taonga as ‘matters of national interest’. It also specifically requires those who exercise powers
under the Act to ‘have pasticllar regard to’ kaitiakitanga and to ‘take into account’ the principles of
the Treaty. We havefolnd that a Treaty-compliant environmental management regime is one that is
capable of delivering the following outcomes, by means of a process that balances the kaitiaki interest
alongside othér, legitimate interests:

e contrekBy Maori of environmental management in respect of taonga, where it is found that the
kaitigki-interest should be accorded priority;

o partnership models for environmental management in respect of taonga, where it is found that
kaitiaki should have a say in decision-making but other voices should also be heard; and

o effective influence and appropriate priority to the kaitiaki interests in all areas of environmental
management when the decisions are made by others.
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The RMA regime has the potential to achieve these outcomes through provisions such as sections 33,
36B, and 188. But they have virtually never been used to delegate powers to iwi or share control with
them. Where some degree of control and partnership has been achieved, this has almost always been
through historical Treaty and customary rights settlements. We do not believe that iwi should have to
turn to Treaty settlements to achieve what the RMA was supposed to deliver in any case.

Accordingly, we recommend that the RMA regime be reformed, so that those who have power under
the Act are compelled to engage with kaitiaki in order to deliver control, partnership, and influence
where each of these is justified, specifically:

Enhanced iwi management plans: We recommend that the RMA be amended to provide for thé
development of enhanced iwi resource management plans; that these plans be developed byliwi
in consultation with local authorities; that these plans identify iwi resource management phigrities
and opportunities for delegation of control to kaitiaki or establishment of partnerships; and that
these plans be confirmed during a joint statutory negotiation process between iwi afid Yocal
authority representatives, during which there may be compromise. We recomméndsthat, once
adopted, these plans have the same status under the RMA as any district or .regianal plan or policy
statement as the case may be.

Improved mechanisms for delivering control: We recommend that g RIMIA’s existing
mechanisms for delegation, transfer of powers, and joint managente[it be amended to remove
unnecessary barriers to their use. We recommend that local aythecities be required to regularly
review their activities to see if they are making appropriate use‘ef sections 33 and 36B, and be
required to report annually to the Parliamentary Commissioher for the environment explaining
why they made delegations or established partnerships in some circumstances and not in others.
We also recommend that the Ministry for the envirogmeént be required to proactively explore
options for delegations under section 188, andf{G report annually to Parliament on this.

A commitment to capacity-building: We récommend that the Ministry for the environment
commit to building Maori capacity to patticipate in RMA processes and in the management of
taonga, and that this commitment should include providing resources to assist kaitiaki with the
development of iwi resource mapagement plans, and assisting kaitiaki to develop the resources or
technical skills needed to exercisé\tieir kaitiaki roles.

Greater use of national pélicy statements: We recommend that the Ministry for the environment
develop national poligy’statements on Maori participation in resource management processes,
including iwi resour€e management plans, and arrangements for kaitiaki control, partnership and
influence on enyironiental decision-making.

Wai 863: Wairarapa ki Tararua Report (2010)

N

e full report on the Waitangi Tribunal website

v

Yolume 3, page 1062, the findings in section 15.11.1:

‘We find that 5 while the local Government Act 2002 exposes iwi to the policies and actions of
local government, it does not hold councils to account if they fail to provide opportunities for
Maori to participate in in decision making or do not actively protect environmental taonga. In
other words, the Crown has delegated responsibility to local councils, but has not delegated an
equivalent level of accountability. Delegation of Crown functions — “I’'m continuing to read from
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the same section, “- is of course in accordance with the Treaty if the Crown’s Treaty obligations go
with the delegation.

However, we have seen in all spheres of local government activity, that the Treaty provisions and
the relevant legislation are not sufficient prescriptive to oblige local bodies to conduct themselves
in @ manner that is consistently Treaty compliant. In this the Crown fails in its duty of active
protection. Thus, we consider that both the Local Government Act, and the Resource Management
Act, require more compelling Treaty provisions. Also needed are regular audits and sanctions for
non-compliance.’

e The Local Government Act 2002, Resource Management Act 1991, Historic Places Act 1993 and
the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 and other relevant legislation be
amended to provide Maori the level of input that recognises their status as a Treaty partner.

e The current public works regime be changed to give effect to the Treaty of Waitangi, through
amending the Public Works Act 1981 and amendments to Section 134 of Te Ture Whenua-Maori
Act 1993 and Section 342 and Schedule 10 of the Local Government Act 1974.

Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu'Claims
Volume 2 (2010)

Read the full report on the Waitangi Tribunal website < ?Q

7.6.4 Conclusions

“Even though the Resource Management Act is universdilysacknowledged as a significant
improvement on previous laws, the claimants’ evideneé point to several areas of ongoing concern. For
several reasons, the Act’s provisions that enable,Maori to exercise rangatiratanga and act as kaitiaki in
environmental management have not yet been'roperly realised in practice. Councils have been slow
to come to terms with the Act’s requiremefits’to engage with Maori in their planning processes. At
present, the most potentially potent prayvjsiefis in the Act for the exercise of Maori rangatiratanga are
those relating to the transfer, delegation, or sharing of powers; however, councils in the region have
made only very small and tentatj¥€)steps towards sharing powers. Iwi management plans can also
now be a powerful tool, but néither central nor local government has properly resourced such plans,
and (at least initially), they#iad wéry little statutory weight.”

“Instead of being involed in decision making and engaging in the preparation of plans, Tauranga
Maori have expendecthconsiderable effort on fighting resource consents. This is a costly and ineffective
way to try and,Shape planning processes, and as a result many Tauranga Maori have become
extremely fristrated. The capacity of Tauranga Maori to participate in environmental management as
kaitiaki is bad)y compromised by a lack of resources. Further, their largely unsuccessful battles show
that the\values of Tauranga Maori, particularly those of a spiritual nature, are not well understood by
the géneral public or local authorities, and are often given little weight in their planning processes.”

Mere is tremendous and largely untapped potential for Tauranga Maori to play a much greater role
as kaitiaki over the environments of Tauranga Moana, and to help restore their ancestral landscapes
and the taonga of their waterways. Realising their desire to be kaitiaki will require much more
constructive working relationships to be forged between tangata whenua, councils, and the wider
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community. There is considerable scope for such relationships under current legislation; what is
required is a greater willingness to realise the enormous potential benefits from Maori involvement.”

“In the Ngawha Geothermal Resource Report, the Tribunal examined in some detail the implications
for the Crown of its duty of active protection of Maori resource-use. It identified several important
elements of the duty, including:

e that Maori are not unnecessarily inhibited by legislative or administrative constraint from
using their resources according to their cultural preferences ;

e that Maori are protected from the actions of others which impinge upon their rangatiratanga
by adversely affecting the continued use or enjoyment of their resources whether in spirityal
or physical terms ;

e that the degree of protection to be given to Maori resources will depend upongh&nature and
value of the resource. In the case of a very highly valued rare and irreplaceable tadnga of great
physical and spiritual importance to Maori, the Crown is under an obligationto ensure its
protection (save in very exceptional circumstances), for so long as Maéxi Wish it to be
protected; and

e that the Crown cannot avoid its Treaty duty of active protection by delegation to local
authorities or other bodies (whether under legislative pravisions or otherwise) of
responsibility for the control of natural resources in terfi@swhich do not require such
authorities or bodies to afford the same degree of protéetion as is required by the Treaty to be
afforded by the Crown. If the Crown chooses tosg delégate it must do so in terms which
ensure that its Treaty duty of protection is fulfilled.”

“We agree with these views about the nature afig extent of the Crown’s duty of active protection over
Maori possession of their lands, waters, and@pher taonga.

We have stressed that the Crown hasalways acknowledged that it has been bound to uphold the
property rights of Tauranga Maori ovet their lands, waters, and taonga, as determined by their own
customs. Any abrogation of thisstandard by the Crown constitutes a breach of the Treaty.

However, a further issue then<arises — one which is critical in the context of these claims.

This is the question gf Whe€ther, if Tauranga Maori have lost legal rights over their taonga by means
that are inconsistentwWith Treaty principles, they may not now retain any Treaty interests in their
taonga. This is a Wery significant issue for the hapi of Tauranga Moana, since so much of their property
has been alienatéd. They have thereby lost the ability to control or care for their taonga, including
wahi tapuNas discussed in chapter 8), and waterways.”

“The& Tribunal’s Petroleum Report and He Maunga Rongo have each found that Maori retain ‘a Treaty
intérést’ whenever legal rights are lost by means that are inconsistent with Treaty principles. Further,
when a Treaty interest arises:

there will be a right to a remedy and a corresponding obligation on the Crown to negotiate redress
for the wrongful loss of the legal right. Most importantly of all, the Treaty interest creates an
entitlement to a remedy for that loss additional to any other entitlement to a remedy.”

“(b) Treaty analysis and findings :
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“The Crown’s efforts to secure title to navigable rivers through the Coal-Mines Amendment Act 1903
represent a very serious breach of Treaty principles. Instead of providing active protection, the Crown
unilaterally removed Maori property rights. It did so without consultation —indeed, by an obscure and
virtually undebated clause of a seemingly unrelated Act. This was a breach of the principles that the
Crown should seek to engage with Maori in a spirit of partnership, and act in good faith.”

“Several previous Tribunals have found that the Resource Management Act as it then was did not
provide for rangatiratanga. The Ngawha Geothermal Resource Report concluded in 1993 that the Act
was ‘fatally flawed’ because it does not require decision-makers to act in conformity with, and apply,
Treaty principles. It stressed that the language used by the Act’s provisions meant that the Crown’s
Treaty obligations could not be given proper priority.”

Though the Crown has since amended the Act, those amendments still do not address the principal
concerns outlined in the Ngawha Report.”

“As stressed in the Ngawha Report, the key provisions of part 2 of the Resource Managemeént Att use
comparatively weak language. In particular, section 8 (by which persons exercising powers and
functions under the Act must only ‘take into account’ the principles of the Treaty) is @&weak provision.
It is weaker than the language used in sections 6 and 7, where decision-makers aret0%respectively
‘recognise and provide for’ and ‘have particular regard to’ various matters, some&lof which are relevant
to Maori. It is also weaker than powers. In allowing this to occur the Crown Is.in/breach of the principle
of partnership, and of its duty of active protection of Maori rangatiratangda Previous Tribunals have
found that the Act ought to be amended to address these shortcomings, This is certainly one way in
which the Crown could better ensure its delegates comply with its Treaty obligations. But it is not, we
believe, the only way. In our view, the real issue with the Act, assitstands, is that the existing
legislative provisions for Maori to exercise rangatiratanga and\att as kaitiaki are not being properly
implemented. In particular, after almost 20 years there hasstill not been a single instance of a transfer
of powers to iwi. Nor, in Tauranga, has there been an‘explicit instance of joint management under
section 36. There have been very tentative movemeéfts towards allowing Maori to participate in
management functions and powers, but these fall far short of Maori aspirations, and do not reflect a
true partnership. Clearly, given such a histaty/the provisions relating to Maori management or joint
management or resources cannot be left sOlely at the discretion of local authorities. We find that
much more active Crown oversight is’reguired if such transfers or sharing or powers are to occur. We
find that they must occur, if the Gfdwn is to avoid further breaches of the principle of partnership and
its duty of active protection. A§ demonstrated by the history of customary fisheries, the Crown has a
legacy of passing legislative’ProwiSions that would enable a measure of Maori rangatiratanga over their
property and taonga, onlytowthen leave the provisions unsupported and unpromoted so that they are
never utilised. In such ®ases, as found by the Manukau Report, ‘[t]hose words mean nothing’. The
principle of partnershig/and the duty of active protection oblige the Crown to ensure that under its
legislation Maeticah — and do — exercise rangatiratanga over their taonga. The Crown must actively
work with tangata whenua and local authorities to identify which natural resources and environments
in Taurangd Moana will most help to restore tribal rangatiratanga over their taonga, and are suitable
for ashift’in the management regime.”

“Imstimmary, the Historic Places Act now contains a strong injunction that the principles of the Treaty
wlst be given effect to (albeit with a qualifying clause of unspecified scope), while a number of
provisions for the statutory protection of heritage have been added to the Resource Management Act,
in particular, and its existing provisions for Maori participation have been strengthened.”

60



Back to Contents page

“However, a number of the key recommendations of the reviews that we have summarised have not
been implemented. In particular, despite the unanimity of the reviews on these key points, there is
still no standalone Maori heritage agency, and there is still no national policy statement for heritage
management. Other areas where significant issues remain almost entirely unaddressed include: the
continuing ambiguity about the role of, and funding for, the trust’s register; the lack of incentive
funding at the local authority level; and the lack of funding to assist iwi and hapi to create heritage
databases.”

“In 1992 the Te Roroa Tribunal provided a sustained analysis of the proper role of tangata whenua and
the Crown in the management of Maori cultural heritage. That Tribunal found that Maori participatiod
in what others decide to do with their taonga is not the proper partnership envisaged by the Treaty:

Wahi tapu are taonga of Maori, acknowledged as such in article 2 of the Treaty. The role of \the
department and Historic Places Trust in the ‘partnership’ is not a decision making rolevor-being
‘included’ in what is not theirs. Rather, it is to assist Te Roroa by the provision of setvices and
advice when they are sought, to enable them to protect and care for the wahi papux. p291

“That Tribunal further proposed that the Crown:

re-affirms the traditional and Treaty rights of tangata whenua to cantfol"and protect their own
wahi tapu and requires the Department of Conservation and othex oflits agents concerned in the
management of national and cultural resources to give practicaleffect to this commitment.”p292

“We endorse these findings of the Te Roroa Tribunal. The issue s whether Crown legislation and policy
has since evolved to enable Tauranga Maori to exercise gangatiratanga (authority and control), and act
as kaitiaki (protect and care for) over their cultural heritage.”

“Before we address this issue however, we need to'make clear that the capacity of the Crown to
enable Maori to exercise rangatiratanga and(te aet as kaitiaki will differ depending on the specific
category of land at issue, for example, Créwnland, public land owned by local authorities, and private
land. The latter categories present particuldrly complex problems of how to best reconcile public
rights of access and enjoyment, or thé\legitimate property rights of private landowners, with the
equally legitimate right of tangafaWwhenua to retain links to their significant sites within their ancestral
landscape. These issues arefurthér complicated in situations where Maori have lost their ancestral
lands in ways inconsistept with the principles of the Treaty. We acknowledge the complexity of the
issues involved but consider that the Crown and Maori must not resile from cooperating to find
avenues for the express/on of Maori rangatiratanga and the exercise of kaitiakitanga”

“To this day reither the Historic Places Act nor the Resource Management Act provide Tauranga Maori
with any straightforward mechanisms to exercise rangatiratanga and act as kaitiaki over their
ancestralplaces on any of these categories of land. One mechanism which might come closest is the
posgibility, under both the Historic Places Act and Resource Management Act, that Maori groups might
beeafre heritage protection authorities, able to issue heritage protection orders. Under the Resource
Management Act, an iwi authority, Maori trust, or incorporation, can in theory become heritage
duthorities if constituted as a body corporate, and if the Minister for Culture and Heritage accepts
their application.”

“The Te Roroa Tribunal commented that there may be several issues for Maori in considering
undertaking this process. First, that Tribunal felt that the requirement to be a body corporate was
inappropriate, since the trustees who administer marae, the cultural foci of Maori communities, do
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not constitute a body corporate. We note, however, that trusts and incorporations established under
Te Ture Whenua Maori Act 1993, and Maori trust boards, are body corporates. Secondly, disclosing
the location of wahi tapu and scrutiny at public hearings could pose threats to their security. Thirdly,
and most significantly, substantial costs are involved in making a heritage order, including one-off
costs for applying (and a high likelihood of appeal) and ongoing costs in processing resource consent
applications. In particular, landowners can apply for compulsory purchase and compensation by the
heritage authority if they cannot sell or use their land in a reasonable manner.294 Making a heritage
order therefore inevitably involves significant delays, financial costs, and considerable risks ; as the
Parliamentary Commissioner for the Environment noted in 1996, it is a last resort option for
protection.” p295

Wai 796: The Report on the Management of the Petroleum Resource (2010)

Read the full report on the Waitangi Tribunal website &\
TS

[An extensive section in the Tribunal Analysis and Findings section 8.2]

“In terms of the RMA, we recommend, as the Tribunal has done many times,before us, that it be
amended to require decision-makers to act consistently with the Treaty, We also recommend that a
commissioner be established, perhaps with the title of Treaty of Waitafigfeommissioner, to monitor
local authorities’” performance in respect of Treaty obligations delegatéd to them by the Crown. In
order to ensure the fullest possible protection of Maori interests, legal aid for appeals to the
Environment Court (the final resort for objectors) should be,mote readily available to hapi and tribal
authorities.”

“If these recommendations are implemented, we Believe that the petroleum management regime can
be made Treaty-consistent and that the high leVel of protection that legislators intended to give Maori
interests when originally passing these Acts/an b€ given better effect. We will all benefit from a truly
fair balancing of interests and the protectiernof cultural and environmental heritage for future
generations.”

“The Crown has failed to monitofthe-performance of its delegated Treaty responsibilities by local
authorities. Although councilséafetrying, their efforts have been piecemeal and have not met with
particular success. The Crdwn has failed to monitor this situation or assist with constructive solutions.”

“The Crown’s failure,toespond to the Tribunal’s repeated recommendation to cure the RMA of its
‘fatal flaw’ is a centinuing source of grievance for many claimants. Our inquiry has been closely
focused on just,ome corner of the resource management system, and as a result we have been able to
make spegific ke€ommendations to the Crown about how to make that corner Treaty compliant. While
there age.some differences between the petroleum ‘corner’ and the rest of the regime, we are
confident that our recommendations for the reform of the petroleum corner will, if adopted, have
beneficial flow-on effects right through the resource management system. In other words, we believe
#hat, if the Crown ‘gets it right’ for Maori in the management of the petroleum resource, it will also get
it right — or, at least, see how to get it right — for Maori throughout the entire resource management
system. That is because our recommendations for reform have a very large procedural focus. And that
is because, in an area of law as complex as resource management —where numerous interests are
involved and very few fixed answers can be given in advance to any problems that may arise — we
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consider that the best way of ensuring Treaty-compliant outcomes is to ensure that all key decision-
making processes involve Maori participation of a kind that is appropriate to the decisions being
made.”

“In our view, while the Local Government Act 2002 encourages such processes, it has proven
inadequate to ensure that local authorities discharge the Crown’s Treaty obligations. And, while
central government entities are more familiar with the Crown’s obligations, they too can lack the
capacity and the will to incorporate Maori knowledge and values systematically in their decision-
making processes. Maori are the clear losers from this state of affairs, in a subject area of vital
importance to their culture.”

“But in fact all New Zealanders lose out, for Maori interests often coincide with other environmental
interests, and the preservation of Maori culture is truly a matter of national importance.”

“In sum, then, we believe that this inquiry provides a snapshot of one part of a large and cemplex
system, from which a manageable plan for reform can be developed that will applydvith Beneficial
effects throughout the system.”

8.2.4 Systemic problems in the current regime

We consider that there are fundamental flaws in the operation of the surrent regime for managing the
petroleum resource which arise from the combined effect of the fellewing features:

e the limited capacity of ‘iwi authorities’ to undertake the role énvisaged for them in the regime ;

e the Crown’s failure, despite its Treaty responsibility topFotect Maori interests, to provide local
authorities with clear policy guidance and to require,them to adopt processes that ensure
appropriate Maori involvement in key decisionsand

e the low level of engagement with te ao Maohi and Maori perspectives exhibited by central and

local government decision-makers.

The Crown’s failure to respond to thed ribunal’s repeated recommendation to cure the RMA of its
‘fatal flaw’ is a continuing source of grievance for many claimants. Our inquiry has been closely
focused on just one corner of theé\resource management system, and as a result we have been able to
make specific recommendatieas to the Crown about how to make that corner Treaty compliant.

Recommendatigns:
e The Resource Management Act 1991 be amended to require decision makers to act consistently
with the Tredty principles.

e Thekrotn produce National Policy Statements and National Environmental Standards to provide
guiddnce to territorial authorities on enhancing and protecting taonga and wabhi tapu.

¢ \ Joint consent hearings by local authorities be put to greater use.

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010

Read the full legislation on the Parliamentary website
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Note: This extract is from the settlement legislation. The Waikato Raupatu Claim was by direct Negotiation, not
through the Waitangi Tribunal. It has been included as it was referenced in another Tribunal report and was also
agreed by Crown and Waikato-Tainui for inclusion in the legislation.

“The Resource Management Act 1991 gave regional and local authorities substantial functions and
powers over natural resources, including the power to grant resource consents for River use. The Act
did not, however, provide for protection of te mana o te Awa and te mana whakahaere of Waikato-
Tainui. Since the Act came into effect, Waikato-Tainui have been involved as respondents in many
consent hearings, seeking conditions which would protect the River”

“Negotiations with the Crown were commenced by Robert Te Kotahi Mahuta on behalf of Waikato-
Tainui in 1999. Following his death, they recommenced in 2005, leading to the deed of settlement angd
the Kiingitanga Accord between the Crown and Waikato-Tainui dated 22 August 2008”

“From the 1860s to the present, Waikato-Tainui have continually sought justice for their Ragupatu
claim and protection for the River. The principles of te mana o te awa and mana whakahééce have
long sustained the Waikato River claim together with the principles described in the Kiingitanga
Accord, and those principles underlie the new regime to be implemented by this settlewtent.”

Wai 785: Te Tau lhu o Te Waka a Maui: Report on Northerh South Island
Claims (2008)

NS
Read the full report on the Waitangi Tribunal website ?y
f'\

We find the Crown in breach of the Treaty principles ¢f joartnership and active protection. It has failed
to ensure that the Resource Management Act 1994,is implemented in accordance with its stated
intention to protect Maori interests and to providefor their values, custom law, and authority in
resource management decisions. It has failed to ensure that Te Tau lhu iwi have adequate capacity to
participate in a fair and effective manner.Jhese are significant breaches. As a result, iwi are faced with
insufficient regard to, or even understanding of, their values and interests, and an inability to
participate on a level playing fieldwith consent applicants and authorities. Although the Crown says
that it has devoted ‘significant yes@ufces’ to improving this situation, we were provided with almost no
evidence of it, despite the ipgapdrtance of this legislation and the compelling claimant evidence about
the problems with it. Clearly, the claimants have been prejudiced by these breaches of Treaty
principle.

The Tribunal alsg highlighted problems with resource and fishery management regimes and
recommended changes and improvements to ensure that these regimes were more consistent with
the Treaty FhéCrown admitted that the Resource Management Act 1991 was not being implemented
in a mafinef~that provided fairly for Maori interests. The Tribunal’s report highlighted a number of
shofteomings with respect to the current ‘offer-back’ regime under the Public Works Act 1981. It
racommended amendments to Te Ture Whenua Maori Act 1993 and the Public Works Act to address
these issues.
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Wai 1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 -
Te Taiao The Environment and Natural Resources (2008)

Read the full report on the Waitangi Tribunal website

‘It is now settled law that those exercising powers under the RMA are not required to actin a
manner consistent with the principles of the Treaty of Waitangi. Rather, they must engage in
balancing each of these factors. Thus, all matters listed in sections 6 to 8 are evaluated one against
the other. In chapter 17, we considered whether such an approach to Treaty rights is consistent
with Treaty principles and concluded, as the Whanganui River Tribunal did, that it is not.’

“Furthermore — and again as Ms Chen points out — there is case law that suggests that section'§
does not give rise to any obligation on a decision maker under the RMA to consider additional
obligations, beyond those listed in sections 6(e) and 7(a) of the Act.27 Thus, principles sueh.as the
partnership principle — with its accommodation between kawanatanga and rangatifatanga, its
mutual benefit, and its reciprocity — cannot be weighed in the balance. Only th@seynatters listed in
sections 6 to 8 can. We also note the tendency in the legislation to overlook €hefact that the
kaitiakitanga listed in section 7 can exist only where there is rangatiratangasfecause they are
inextricably linked.’

The Tribunal’s findings

On the basis of our discussions in this chapter (and the qQthég ghapters of part V), we begin by rejecting
the Crown’s contention that the RMA is consistent with, tiie principles of the Treaty of Waitangi. In
doing so, we accept the submissions made by Mr Bennjon that, while the Act is an advance on
previous legislation, it still fails to accord with Tfeaty principles. It fails in the following important
respects:

During the reforms of the 1980s, the'Crown indicated that ownership issues were not to be dealt
with by the RMA. But the Crown(then preserved its rights to control access to natural water,
which it promptly delegated taosegional or district councils. It also preserved its rights conferred
by the Coal-mines Act Améndment Act 1903. Thus, while the section of the Coal-mines legislation
vesting ownership in tHé)Crown of all beds of navigable rivers was repealed, as was section 21 of
the Water and Soil £Lonservation Act 1967, section 354(1) of the RMA provides that the Crown’s
rights conferred/Binthése statutes continue. So the Crown’s position has never been diminished by
the RMA. Canversely, the Maori position has been diminished. Their rights and interests have not
progressed mbich further than where they were pre-1991. We take this view because section 6
simply.indieates that the relationship of Maori and their culture and traditions with their ancestral
landsywater, sites, wahi tapu, and other taonga is a matter of national importance. Other than
hregdening the category of taonga that may be considered, this provision takes Maori little
further than the Town and County Act 1977. Furthermore, taking into account kaitiakitanga, as
listed in section 7, does not recognise that, in order to exercise kaitiakitanga, there had to be
rangatiratanga. If that may not be taken into account when considering the meaning of
kaitiakitanga and its relevance to the ‘matter of national importance’, then what is left? The
answer has to be Maori cultural and spiritual values. This again takes Maori no further than was
recognised in the Huakina Development Trust (1987) High Court decision. Finally, in terms of
section 8 of the Act, all that can be considered may be restricted to those matters listed in part Il.
Therefore, we ask, what has been gained? The only answer must be perhaps a greater right to be
consulted. Although not as sophisticated, that was already a feature of the pre-1991 regime.
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“The Crown'’s justification for these lack of gains for Maori is that there are a multitude of groups
with interests in many of these resources, and only the Crown or its delegates may fairly and
independently determine rights of allocation and use. Furthermore, only it or its delegates should
be responsible for their management. The arguments are absolutist in the sense that they rely
totally on article 1 of the Treaty of Waitangi and the right to govern. We reject such a contention
on the basis that the Treaty right to govern in article 1 was also subject to the guarantee in article
2 of protection for what Maori possessed and the exercise of rangatiratanga over those
possessions. We discussed the full extent of the Treaty guarantees in chapter 17.

Therefore, the Crown’s position has never been diminished by the RMA. Conversely, the Maori
position has been diminished. Their rights and interests have not progressed much further than
where they were pre-1991. We take this view because section 6 simply indicates that the
relationship of Maori and their culture and traditions with their ancestral lands, water, sites, wahi
tapu, and other taonga is a matter of national importance. Other than broadening the categanof
taonga that may be considered, this provision takes Maori little further than the Town and Gounty
Act 1977. Furthermore, taking into account kaitiakitanga, as listed in section 7, does not\eeodgnise
that, in order to exercise kaitiakitanga, there had to be rangatiratanga. If that may.not be taken
into account when considering the meaning of kaitiakitanga and its relevance totthe ‘matter of
national importance’, then what is left? The answer has to be Maori culturalangspiritual values.
This again takes Maori no further than was recognised in the Huakina Develdpment Trust (1987)
High Court decision. Finally, in terms of section 8 of the Act, all that can'be gonsidered may be
restricted to those matters listed in part Il. Therefore, we ask, what\h&s been gained? The only
answer must be perhaps a greater right to be consulted. Althoughh\not as sophisticated, that was
already a feature of the pre-1991 regime.

There is no requirement on regional or district councils, whefirmaking decisions under the RMA, to
give effect to Maori concerns because they are Treaty rights-holders. Contrast that with the
requirement to give full expression to the purposg’ofithe Act as set out in section 5. An example
of the approach they must take comes from thé décision in Te Runanga o Ati Awa ki
Whakarongotai Inc v Kapiti District Council /#hgkre the majority of the Environment Court found
that:

We cannot see any way in which thesgrinciples of the Treaty of Waitangi, the principles of s 7,
or the principles of s 6 can betapplied in a manner which would cause us to set to one side the
all embracing communitysthrust of s 5, aimed as it is in the present case, at a living community
suffering extraordinapy difficulties and grief as a result of substandard arterials.

While we recognise, infcextain circumstances, the need to provide for all communities, an
approach that can set\aside Maori concerns in the manner described above is not acceptable. In
our view, alternative“eptions would need to be explored first before a proposal got to the point
where it became d’contest between competing interests.

The RMA fails*to deal with the key issue of contested ownership of resources. As Mr Bennion
pointéd-alt, the Act itself does not recognise or allow those exercising powers under it to
recognise situations where ownership of resources is contested by Maori.

A cbnsent authority, for example, cannot use this information to refuse an application for a
fesource consent. Rather, all a consent authority needs to assess is whether such access is
consistent with the sustainable management of the resource and the other requirements of the
Act. In other words, the consent authorities may not act in a manner consistent with the
principles of the Treaty of Waitangi, because they must act in accordance with the Act’s statutory
regime. In this respect, we point to the evidence concerning geothermal resources which we
discuss in detail in chapter 20.
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e Aswe discuss below and in chapter 20, the RMA fails to deal with historical issues. It does not look
backwards in any substantial way. As a result, the historic degradation, damage, or pollution of a
taonga cannot be raised as more than background during resource consent processes under the
Act. Nor can a consent authority consider the historical issues concerning how an iwi or hapu has
lost their ownership of a resource or taonga. There is no requirement for consent authorities to
consider how Maori have been placed historically in terms of these resources. While they may do
so, they are not required to do so by the RMA.

e We note the option for transfer of power under section 33 of the Act. But it has never been used
in the Central North Island. We also note that while a local authority may agree to enter into a
joint-management agreement under the Resource Management Act Amendment Act 2005
(section 4 and section 36B of the RMA), it is not required to do so. Herein lies the problem fok
Maori: decisions to enter joint-management arrangements are at the discretion of a local o
regional authority. This subordinates iwi or hapi rangatiratanga because they cannotexpect that
such decisions will be made or reviewed in accordance with Treaty principles. Such/agseements
could only ever operate in a manner consistent with the RMA, which, as we haye‘expfained, is
deficient in Treaty terms.

e As we note in detail in chapter 20, consultation with Maori in the resource\éonsent process is not
a statutory requirement under the Act unless they are recognised lapgdowners who may be
affected by the grant of a consent. (See section 36A of the Act.) Rathen consultation is a matter
left to the discretion of the staff of the consent authority or thé applicant for the consent. While
we note the decisions of the Environment Court and the High‘€ourt suggesting that it would be
good practice to engage in such consultation, it is unlikely that the failure to consult (given the
new section 36A of the Act), could now be used as thébasis for rejecting a resource consent
application.34

Wai 686: The Hauraki Report Volume@3 (2006)
\

Read the full Volume 3 report on th@tangi Tribunal website

AN

“We acknowledge the rolesef the Resource Management Act in the protection of wahi tapu and
taonga, and appreciate thatthis Act is an attempt by Government to provide a holistic approach to the
management of resourcEs dnd taonga. But we also consider that it should be noted that the legislation
is complex, and specialist legal advice is currently required for access to the full range of legislative
protections on affer. The various protective options provided by the Act are not used consistently by
territorial autherities nationwide.”

“We sdggest'that, for the Resource Management Act to be a more consistently effective tool for Maori
(which=the Crown has conceded is not always the case), the Government, local authorities, and Maori
should work together to ensure an understanding of the processes on offer, as well as a consistent
approach to their application. We acknowledge that the Resource Management Act already makes
provision for these parties to work together, and we encourage the use of these available provisions
for protection of wahi tapu to the fullest extent possible. Use of the existing provisions under the
Resource Management Act should be carefully monitored, so that the Crown can put in place effective
mechanisms should the existing provisions be less than fully adequate. In the Report on the Manukau
Claim of almost 20 years ago, the Tribunal observed, and we agree, that wahi tapu protection
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procedures must be publicised. We note that such a step appropriately involves the full participation
of both Crown and Maori as Treaty partners.” p965

Wai 1071: Report on the Crowns Foreshore and Seabed Policy (2004)

Read the full report on the Waitangi Tribunal website

“But it should not be forgotten that Maori were intended to be active participants in, for example, the
resource management regime, from the outset — in the case of the Resource Management Act, since
1991. There are extensive provisions in that Act for recognition of the Maori interest in the
management of the environment, including the devolution to them of decision-making powers. t.is
certainly the case that the Treaty aspirations of that legislation have never come to fruition. The
complaints of Maori about the regime have come before us, and have been reported upop te thé
Government.”

“In our view, the Crown had an obligation to take measures to ensure that the intéhtions of that Act
were realised long ago. To agree to do it now as partial recompense for the removatof legal rights
does not seem to us to be a very good deal for Maori.” p104

Wai 145: Te Whanganui a Tara me ona Takiwa- Report.on the Wellington
District (2003)
\\
Read the full report on the Waitangi Tribunal websiteQ

“However, we have found that the Crown failed te’make legislative provision for the involvement of
Maori in the managing of the harbour and\its resources until very recently, and we deplore this lack of
provision during the period in which theNdarbour became seriously polluted. Under the Resource
Management Act 1991, Maori values and the principles of the Treaty of Waitangi must now be taken
into account when making decisions-about resource management and there is greater provision for
Maori to have input into resotit€e management issues concerning the harbour. We consider, however,
that the Act does not go fdk enough, in that it merely requires decision-makers to take into account
the principles of the Treatyaand does not ensure that persons exercising powers under the Act do so in
a way that gives effect to and is consistent with the Treaty.”

“18.6.8 The Résource Management Act 1991

“While helpful, the Tribunal believes that the provisions of the Resource Management Act 1991 and
associatéd policy statements are inadequate. The Tribunal’s Ngawha Geothermal Resource Report
1993w critical of the Resource Management Act on the ground that it does not require persons
exevCising functions under the statute to act in conformity with Treaty principles but merely provides
that Treaty principles must be taken into account.85 This criticism was endorsed by the Tribunal in its
1993 Preliminary Report on the Te Arawa Representative Geothermal Resource Claims and its Te
Whanganui-a-Orotu Report 1995. In its 1999 Whanganui River Report, the Tribunal found the
Resource Management Act to be ‘inconsistent with the principles of the Treaty in that it omits any
provision that ensures that all persons as identified in section 2 of the Act exercising functions and
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powers under it, in relation to managing the use, development, and protection of natural and physical
resources, are to do so in a way that is consistent with, and gives effect to, the Treaty of Waitangi’.
This finding is equally relevant to Wellington Harbour.”

Wai 45: The Muriwhenua Land Claims Post 1865 (2002)

Read the full report on the Waitangi Tribunal website

£

“Not only is the definition of kaitiakitanga in the Resource Management Act 1991 inadequate, butiin
s.7 it is listed as only one of seven other matters that ‘persons exercising functions and powers‘\ufider
the Act ‘shall have particular regard to’. In 5.6 a number of ‘Matters of national importanceZase listed,
including ‘preservation of the natural character of the coastal environment’ in s.6(a), arfd
‘maintenance and enhancement of public access to and along the coastal marine ageaylakes, and
rivers’in s.6(d). Among all these is s.6(e): ‘The relationship of Maori and their culturetand traditions
with their ancestral lands, water, sites, waahi tapu, and other taonga‘.”

“While the Act provides for consultation with iwi by local and regional adthorities, Muriwhenua people
feel that in the past this has either not occurred, or has been inadequate.l/ P343

Wai 64: Rekohu- A Report on Moriori and Ngati Mutunga Claims in the
Chatham Islands (2001)

O
Read the full report on the Waitangi Tribunal v@

“We find that we must part company with*tHe understanding of ‘tangata whenua’ and ‘mana whenua’
as used in the Reserves Act 1977, the\Canservation Act 1987, and the Resource Management Act
1991. In section 2 of the latter, /maha‘whenua’ means ‘customary authority exercised by an iwi or
hapu in an identified area’. ‘Tangata whenua’, in relation to a particular area, is defined as meaning
‘the iwi or hapu that holdsimana whenua over that area’. We think that this confuses several things,
not least by its associatior of ‘tangata whenua’ with power. We have thought it best to leave aside the
legal definitions andito lpok at the matter solely in customary terms.”

“As we see itathéycore meaning of ‘tangata whenua’ relates to an association with the land akin to the
umbilical geqnection between an unborn child and its mother. It comes from creation beliefs holding
that Maorinwere born of Papatuanuku (Mother Earth) and is used to describe the first people of a
plage; as though they were born out of the land. However, it is also used to describe those who have
becomeé one with the land through occupation over generations. It is relevant to ask whether the
neéwcomers placed the placenta of the new born on the land, whether their ancestors have been
régularly buried in particular sacred sites, and whether regular respect for those ancestors and sites is
still maintained.”

“These and similar questions define the degree of permanence or transience in cultural terms.”

“Accordingly, it is possible that some people can be more ‘tangata whenua’ than others, so that the
term ‘tangata whenua tuturu ake’ or ‘the true tangata whenua’ might be used to distinguish, for
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example, Moriori, from Ngati Mutunga of Rekohu. Moriori described the latter as ‘tangata whenua

rn

iho’ meaning ‘afterwards’.

“But ‘tangata whenua’ is not customarily used to describe political power. Instead, it would be
appropriate for Maori speakers to talk of conquerors on the one hand and the true owners of the soil,
the tangata whenua, on the other.”

“[W1]e cannot support the approach adopted in the Resource Management Act 1991, which defines
tangata whenua by asking who has the customary authority in a place. If that question can be
answered at all, the answer will surely exclude many who are properly tangata whenua as well. If it is
the intention of the Act that some special consideration should be given to Maori who have ancestral
associations with particular areas of land, then we think that it would be best if that were said. It
might then be found that more than one group has an interest. If in any particular case it is intended
that particular Maori communities should be heard, then it would be best to describe the type of;
community, be it traditional or modern.”

Wai 167: The Whanganui River Report (1999)

Read the full report on the Waitangi Tribunal website

\ OQ)V

The following acts by or on behalf of the Crown are in breach of the Treaty:

6) the statutes regulating control of the River, particularly the Resoyrcé Management Act and its precursors
which fail to give effect to Whanganui rangatiratanga and delegatejauthority to the Regional Council and District
Council on a basis which does not require them to act in comformity with the Crown’s obligations under the Treaty

Acts contrary to the principles of the Treaty of W3aitamngi include the Coal-mines Act Amendment Act
1903 in expropriating the riverbed. To the extentthat the Resource Management Act 1991 vests
authority or control in respect of the rivering@ther than Atihaunui, without Atihaunui consent, that Act
too is inconsistent with Treaty principleSyThe Act in fact vests control of rivers in regional authorities,
with certain rights of hearing and appeal being given to the public, including Atihaunui.

‘Management’ is the word us€dforthe powers exercised in relation to the Act, but on our analysis of
the statute, the powers givénto*regional authorities in respect of rivers are more akin to ownership.
However viewed, and na.matter how often it is said that the Resource Management Act concerns
management and net owhership, in reality the authority or rangatiratanga that was guaranteed to
Atihaunui has beeq takén away. Moreover, the Act perpetuates the vesting of the Whanganui riverbed
in the Crown,

As we havesaid, Atihaunui possessed and controlled the river. We have also found that possession
and gontfol'was not taken from them in any way that was consistent with the Treaty of Waitangi. It
folloWssthat such use rights as are consistent with the Treaty are only those that Atihaunui have freely
andwvillingly allowed.
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Wai 212: Te lka Whenua Rivers Report (1998)

Read the full report on the Waitangi Tribunal website

5.3.5 Power to grant water rights retained in Resource Management Act 1991 p47

“Section 21 of the Water and Soil Conservation Act 1967 (rights in respect of natural water) was
retained in section 354(1) (b) of the Resource Management Act 1991. The power to grant rights for the
use of natural water, however, was to be exercised by regional water boards instead of by ministerial
discretion.”

“Under the Resource Management Act, specific provision is made for the protection of Maariwvalues
and interests. All persons exercising functions and powers under it, in relation to managing the use,
development, and protection of natural and physical resources, are required to receghise“and provide
for various matters of national importance, including the ‘relationship of Maori and their culture and
traditions with their ancestral lands, water, sites, waahi tapu, and other taong@: (§'6(e)). They are also
required to have particular regard to kaitiakitanga (s 7(a)), interpreted as ‘theexercise of
guardianship’, including ‘the ethic of stewardship’ (s 2). Furthermore, all p€rsons exercising functions
and powers under the Act are required to ‘take into account the principles of the Treaty of Waitangi’ (s
8).”

“When preparing or changing a regional policy statement, a regienal council is required under section
61(2)(a)(ii) and (iii) of the Act to have regard to any regienalNplanning document recognised by an iwi
authority affected by the policy statement and to regulations relating to the conservation or
management of fisheries, including taiapure, mahinga mataitai, and non-commercial Maori customary
fishing. Similar provisions are imposed under séction 66(2)(c)(ii) and (iii) in the case of preparation or
change of a regional plan. A regional policy statement is to state matters of resource management
significance to iwi authorities (s62(1)(b)).(A régional council is required to consider the desirability of
preparing additional regional plans whenever any significant concerns of tangata whenua for their
cultural heritage in relation to natural'afid physical resources are likely to arise (s 65(3)(e)).”

“The Act, Ms Ertel submitted, was*deficient because it failed to make any positive provision for the
recognition and exercise,ofgVfaori ownership and tino rangatiratanga over a river and, particularly, of
or over the water.”

“While there areSgovisprovisions under the Resource Management Act 1991 for consultation with
tangata whenrua, these could be likened to recognition of tangata whenua as a party with a special
interest, pGtone with authority and control commensurate with tino rangatiratanga over taonga or
propepty, [tNS not surprising that the claimants allege that consultation was inadequate over the
Kiorewekd proposal (see sec 6.4) and the eel replenishment scheme (see secs 6.5-6.8), for while some
iffdividlals were consulted, there was no attempt made to identify and consult with hapu interests.
Although the Act makes specific provision for the protection of Maori values and interests (see sec
5.3.5) - in contrast to the Water and Soil Conservation Act 1967 (sec 5.3.4) - it does not accord to
tangata whenua the authority or control over taonga or property guaranteed to them under article 2
of the Treaty.” p90

“While the Resource Management Act requires those administering it or in management to take into
account the principles of the Treaty and Maori views and values, it does not confer tino rangatiratanga
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on tangata whenua or recognise any such status. It simply gives Maori the opportunity to be heard by
the controlling body on matters of concern to them; albeit without any funding or assistance by way of
proper legal and technical advice - a situation that seems to us to be far removed from the guarantee
given under article 2 of the Treaty.” p141

“In the Ngawha Geothermal Resource Report 1993, the Tribunal found that:

the Resource Management Act is inconsistent with the principles of the Treaty in that it omits any
provision which ensures that persons exercising functions and powers under the Act are required
to act in conformity with the principles of the Treaty of Waitangi.”

“In the Te Whanganui-a-Orotu Report 1995, the Tribunal endorsed those findings and drew attention
to the absence in that Act of any provision giving priority to the protection of taonga and confirming
Treaty rights in the exercise of rangatiratanga and kaitiakitanga.”

“We agree with those observations and with the view that the Resource Management Actzcaghot be
said to provide compliance by the Crown with the principles of the Treaty relative to those issues.”

Wai 55: Te Whanganui-a-Orotu report (1995)

Read the full report on the Waitangi Tribunal website %Q

We endorse the findings in the Ngawha Geothermal Resource Report 1993 that (para 8.4.6):

‘The Crown has not, in delegating extensive powers todoeal and regional authorities
under the Act, ensured that its Treaty duty of prote€tién of Maori interests will be
implemented. On the contrary, it appears that infpfomoting this legislation, the Crown
has been at pains to ensure the decision-makers dre not required to act in conformity
with and apply Treaty principles. They médydo so, but they are not obliged to do so.
For this reason we believe the 1991 Actito‘ee fatally flawed.’

Paragraph 8.4.7:

‘We repeat here our finding that the Resource Management Act is inconsistent with the principles
of the Treaty in that it @mitsahy provision which ensures that persons exercising functions and
powers under the Achakesequired to act in conformity with the principles of the Treaty of
Waitangi.’

As in the Ngawhdalaim, we have found in the present claim that the claimants have been or are likely
to be prejudi€iallnaffected by the foregoing omission and, in particular, by the absence of any
provision jfh_thesAct giving priority to the protection of their taonga (Te Whanganui-a-Orotu) and
confirming their Treaty rights in the exercise of their rangatiratanga and kaitiakitanga to manage and
condrot it as they wish.

Ji tHe present climate, we think that the resource management and conservation management
structures are themselves impediments to Treaty principles and utmost good faith. The way in which
they operate in the claim area reflects what Sir Kenneth Keith, president of the New Zealand Law
Commission, described to the New Zealand Institute of Advanced Legal Studies Conference in
February 1995 as ‘a top down view of law and administration’, rather than ‘a bottom up view’.
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He went on to suggest that:

‘We should draw on the extensive experience of individuals, families, tribes, and many of other
groups organising themselves within a State or indeed across several States.’

The Tribunal commends this suggestion to the local authorities and the Department of Conservation,
which are managing the resources of Te Whanganuia-Orotu and conserving the Ahuriri Estuary
essentially from ‘a top down view’. They should seek to act as a catalyst for ‘a bottom up view’.

Wai 27: The Ngai Tahu Ancillary Claims Report (1995)
U

Read the full report on the Waitangi Tribunal E Q
P

The Tribunal in its Ngawha Geothermal Resource Report (Wai 304) has recently exptessed strong
reservations about the effect of the words ‘take into account’ in section 8 of thefResource
Management Act:

‘It is difficult to escape the conclusion that the Crown in promoting this legiSIation has been at
pains to ensure that decision-makers are not required to act in confermity with, and apply,
relevant Treaty principles. They may do so, but they are not obliged¢o do so.’

As a result of its inquiry into the Ngawha geothermal claim, the\[fibunal has recommended that an
appropriate amendment be made to the Resource Managément Act 1991 to require that all persons
exercising functions under the Act shall act in a manner dgnsistent with the principles of the Treaty of
Waitangi. We must now await and see how the Governnient responds to the Tribunal’s
recommendations.

‘We caution, however, that in devolvigg,power to local authorities the Crown’s
responsibility to uphold the principlesof the Treaty is in no way lessened.’

Wai 153: Te Arawa,Geothermal Resources (1993)

\Y4¢
Read full repo@;e Waitangi Tribunal website
\ AN

We repeat\here our finding in chapter 8 of the Ngawha Geothermal Resource Report that the
Respurée Management Act 1991 is inconsistent with the principles of the Treaty in that it omits any
provision which ensures that persons exercising functions and powers under the Act are required to
act in conformity with the principles of the Treaty of Waitangi.

The Crown, through the medium of the Resource Management Act, has delegated to regional councils
the power to make regional plans without the full interest of the claimants in the geothermal
resource, and the extent of the Crown’s Treaty obligations to protect such interests, being first
ascertained. As a consequence, it is virtually certain that a regional geothermal plan, such as that
proposed to be publicly notified on or about 1 July 1993 by the Bay of Plenty regional council in
respect of the Rotorua geothermal field, will fail adequately to protect Maori Treaty rights in their
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geothermal taonga. Such failure on the part of the Crown is inconsistent with its Treaty duty to protect
the claimants’ interest in their taonga. As a consequence, claimants are likely to be prejudicially
affected by such breach of duty.

We reiterate our recommendation in chapter 8 of the Ngawha Geothermal Resource Report 1993,
that an appropriate amendment be made to the Resource Management Act 1991 providing that, in
achieving the purpose of the Act. All persons exercising functions and powers under it in relation to
managing the use, development, and protection of natural and physical resources, shall actin a
manner that is consistent with the principles of the Treaty of Waitangi.

Wai 304: Ngawha Geothermal Resources (1993)

Q7

Read the full report on the Waitangi Tribunal website

\

‘It is difficult to escape the conclusion that the Crown in promoting this legislatiop=ha’s been at pains to
ensure that decision-makers are not required to act in conformity with, and{apply, relevant Treaty
principles. They may do so, but they are not obliged to do so. In this resp@ct the legislation is fatally
flawed.’ (7.7.9)

Tribunal findings

7.7.11 At the time of the signing of the Treaty in 1840 Maari were almost totally dependent for their
sustenance and livelihood on the natural resources of\Aotéaroa. Maori nurtured and protected those
resources. Kaitiakitanga was an essential element 0ffangatiratanga. It is inconceivable that Maori
would have signed the Treaty had they not beef assured that the Crown would protect their
rangatiratanga over their valued resourcesfop as long as they wished. In return they exchanged the
power of governance. The Ngawha springsare’of immense value not only to the claimant hapu of
Ngawha but to all of Ngapuhi. The Crdwnls under a clear duty under the Treaty to ensure that the
claimants’ taonga is protected. Theypartnership which the Treaty embodies and represents requires no
less.

The tribunal finds that the Resource Management Act 1991 is inconsistent with the principles of the
Treaty in that it omits<@ny provision which ensures that persons exercising functions and powers under
the Act are required%o act in conformity with the principles of the Treaty of Waitangi.

The tribunal fUpthef finds that the claimants have been, or are likely to be, prejudicially affected by the
foregoing@mission, and in particular by the absence of any provision in the Act giving priority to the
protection.Of their taonga and confirming their Treaty rights in the exercise of their rangatiratanga and
kaitiakitanga to manage and control it as they wish. The omission of any such statutory provision is
ifconsistent with the Treaty duty of the Crown, when delegating powers of governance to local and
fegional authorities, to ensure that it does so in terms which will guarantee that the rangatiratanga of
the claimants in and over their taonga is recognised and protected as required by the Treaty. In the
absence of such a provision, a development such as that proposed by the joint venture to exploit the
underlying Ngawha geothermal resource may be permitted and may result in interference with or
damage to the claimants’ hot springs at Ngawha.
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Recommendations

7.7.12 The tribunal recommends that an appropriate amendment be made to the Resource
Management Act providing that in achieving the purpose of the Act, all persons exercising functions
and powers under it, in relation to managing the use, development, and protection of natural and
physical resources, shall act in a manner that is consistent with the principles of the Treaty of
Waitangi.

8.4.5 We reiterate here that the Treaty was between Maori and the Crown. The Crown obligation
under article 2 to protect Maori rangatiratanga is a continuing one. It cannot be avoided or modified
by the Crown delegating its powers or Treaty obligations to the discretion of local or regional
authorities. If the Crown chooses to so delegate, it must do so in terms which ensure that its Treaty
duty of protection is fulfilled.

8.4.6 Our consideration of the provisions of the Resource Management and in particular®axt |l, which
sets out the purpose and principles of the Act, leaves us with no option but to concludesthat the
Crown has not, in delegating extensive powers to local and regional authorities undeg the Act, ensured
that its Treaty duty of protection of Maori interests will be implemented. On the'contrary, it appears
that in promoting this legislation, the Crown has been at pains to ensure thé&decision-makers are not
required to act in conformity with and apply Treaty principles. They may‘de-se, but they are not
obliged to do so. For this reason we believe the 1991 Act to be fatally(flawed (7.7.9).

8.4.7 We repeat here our finding that the Resource Managemept-Act' 1991 is inconsistent with the
principles of the Treaty in that it omits any provision which enstirés that persons exercising functions
and powers under the Act are required to act in conformityawith the principles of the Treaty of
Waitangi.

8.4.8 The tribunal has further found that the clagitnagts have been or are likely to be prejudicially
affected by the foregoing omission and in partictilar by the absence of any provision in the Act giving
priority to the protection of their taonga ahthconfirming their Treaty rights, in the exercise of their
rangatiratanga and kaitiakitanga, to manage‘and control it as they wish. The omission of any such
statutory provision is inconsistent witl{ thie Treaty duty of the Crown, when delegating powers of
governance to local and regionat adthorities, to ensure that it does so in terms which will guarantee
that the rangatiratanga of the claimants in and over their taonga is recognised and protected as
required by the Treaty. In the-absence of such a provision a development such as that proposed by the
joint venture to exploit&h€ vhderlying Ngawha geothermal resource may be permitted and may result
in interference withr damage to the claimants’ hot springs at Ngawha (7.7.11).

Wai 119:-The'Mohaka River Report (1992)

N
%ﬂ the full report on the Waitangi Tribunal website

“Under the Resource Management Act, local authorities are responsible for the management of
river and associated resources and for approving consents for uses in these areas. As noted above,
these authorities are required to take into account the Treaty when exercising any functions or
powers under the Act. We think that this is appropriate. The Crown is entitled to devolve its duties
under the Treaty, through carefully worded legislation, to another authority. Nonetheless, it cannot
divest itself of its Treaty obligation actively to protect rangatiratanga over taonga.”
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“The question of whether the Act is consistent with the principles of the Treaty was not argued in
detail before us. We therefore express no opinion on that question.”

Wai 38: Te Roroa Report (1992)

Read the full report on the Waitangi Tribunal website

[There is an extensive passage on impacts on multiply owned land, wahi tapu and the definition of iwi
authorities. See the full report for this]

“No evidence has been presented as to the consequences of multiple ownership, and accordinglyzwe
have not considered these in the report. We have, however, considered it appropriate to proyite some
discussion, especially its resource management implications, which is in appendix 5”

“That the Crown take urgent action to amend the procedural provisions of the ResourgeManagement
Act 1991 to ensure that all Maori with interests in multiply-owned Maori land have thefright to be
informed on all matters affecting their land”

“That the Crown resource an advocacy service to represent all Maori with irterésts in multiply-owned
Maori land and provide advice to Maori in relation to resource managenpient and conservation issues”

“The Crown has identified a problem with multiply-owned Maori land iq relation to resource
management matters and has provided a solution, the “iwi auth@rity”, Which is assumed to be a
traditional concept. To provide what is thought to be a “Maorit~sglution suggests an assumption that
it is a Maori problem. It is not. It is a Crown problem...” “In,eurView there is an urgent need for
amendment to the Resource Management Act 1991 in orderto overcome problems such as those in
relation to s353 “iwi authorities” and the time limits,thpoughout the Act.”

“To fulfil its obligations under the Treaty, we doget‘¢onsider that the procedure under the Resource
Management Act for the creation of heritage pretection authorities is an option to be adopted by the
Department of Conservation. We accept the€laimants’ submission that it would be a violation of their
rangatiratanga.”
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Categorisation of issues regarding the RMA across all Waitangi Tribunal reports

Note: These have been derived from extracts within proximity to the words of the Resource Management Act within the Waitangi Tribunal reports. These aren't exclusive, but do provide references for particular issues
where the Tribunal has including findings about the Resource Management Act. Wai 2358 closings are included in here were joint issues are identified in closings, that were additional to other issues identified
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Overall Themes

Not protecting of Rangatiratanga and Kaitiakitanga

“To fulfil its obligations under the Treaty, we do not consider that the procedure under the
Resource Management Act for the creation of heritage protection authorities is an option to be
adopted by the Department of Conservation. We accept the claimants’ submission that it would be
a violation of their rangatiratanga.” (Wai 38: Te Roroa Report (1992)

“At the time of the signing of the Treaty in 1840 Maori were almost totally dependent for th€ip
sustenance and livelihood on the natural resources of Aotearoa. Maori nurtured and protected
those resources. Kaitiakitanga was an essential element of rangatiratanga. It is inconeeiyable that
Maori would have signed the Treaty had they not been assured that the Crown would_protect their
rangatiratanga over their valued resources for as long as they wished. In return‘they eéxchanged
the power of governance. The Ngawha springs are of immense value not only'\te*the claimant hapu
of Ngawha but to all of Ngapuhi. The Crown is under a clear duty under the Jreaty to ensure that
the claimants’ taonga is protected. The partnership which the Treaty émbedies and represents
requires no less.” (Wai 304: Ngawha Geothermal Resources (1993))

“We reiterate here that the Treaty was between Maori and theX€rown. The Crown obligation
under article 2 to protect Maori rangatiratanga is a continuifg'one. It cannot be avoided or
modified by the Crown delegating its powers or Treaty obligations to the discretion of local or
regional authorities. If the Crown chooses to so delegate, it must do so in terms which ensure that
its Treaty duty of protection is fulfilled.” (Wai 304: Ngawha Geothermal Resources (1993))

“As in the Ngawha claim, we have found jif the present claim that the claimants have been or are
likely to be prejudicially affected by the"foregoing omission and, in particular, by the absence of
any provision in the Act giving priogity te-the protection of their taonga (Te Whanganui-a-Orotu)
and confirming their Treaty rights'id the exercise of their rangatiratanga and kaitiakitanga to
manage and control it as they WishY” (Wai 55: Te Whanganui-a-Orotu report (1995)

“While there are now pfoxisions under the Resource Management Act 1991 for consultation with
tangata whenua, theSescould be likened to recognition of tangata whenua as a party with a special
interest, not onegvith &uthority and control commensurate with tino rangatiratanga over taonga
or property.” QAai 212: Te Ilka Whenua Rivers Report (1998))

“While the Resource Management Act requires those administering it or in management to take
into aceount the principles of the Treaty and Maori views and values, it does not confer tino
rangdtiratanga on tangata whenua or recognise any such status. It simply gives Maori the
oppertunity to be heard by the controlling body on matters of concern to them; albeit without any
fuhding or assistance by way of proper legal and technical advice - a situation that seems to us to
be far removed from the guarantee given under article 2 of the Treaty.” p141 (Wai 212: Te lka
Whenua Rivers Report (1998))

“In the Te Whanganui-a-Orotu Report 1995, the Tribunal endorsed those findings and drew
attention to the absence in that Act of any provision giving priority to the protection of taonga and
confirming Treaty rights in the exercise of rangatiratanga and kaitiakitanga.”
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“We agree with those observations and with the view that the Resource Management Act cannot
be said to provide compliance by the Crown with the principles of the Treaty relative to those
issues.” (Wai 212: Te lka Whenua Rivers Report (1998))

“The following acts by or on behalf of the Crown are in breach of the Treaty:

6) the statutes regulating control of the River, particularly the Resource Management Act and its precursors
which fail to give effect to Whanganui rangatiratanga and delegate authority to the Regional Council and
District Council on a basis which does not require them to act in conformity with the Crown’s obligations undenr
the Treaty”

”Acts contrary to the principles of the Treaty of Waitangi include the Coal-mines Act Améndment
Act 1903 in expropriating the riverbed. To the extent that the Resource ManagementAct 1991
vests authority or control in respect of the river in other than Atihaunui, without Atihaunhui
consent, that Act too is inconsistent with Treaty principles. The Act in fact vests’cantrol of rivers in
regional authorities, with certain rights of hearing and appeal being given tg thé®public, including
Atihaunui.

‘Management’ is the word used for the powers exercised in relatiofi to, the Act, but on our analysis
of the statute, the powers given to regional authorities in respe¢t ofrivers are more akin to
ownership. However viewed, and no matter how often it is said\that the Resource Management
Act concerns management and not ownership, in reality the\aOthority or rangatiratanga that was
guaranteed to Atihaunui has been taken away. Moreovex, the Act perpetuates the vesting of the
Whanganui riverbed in the Crown. (Wai 167: The Wharganui River Report (1999))

“Not only is the definition of kaitiakitanga in thé\ReSource Management Act 1991 inadequate, but
in s.7 it is listed as only one of seven othepimatters that ‘persons exercising functions and powers’
under the Act ‘shall have particular regatd to’. In s.6 a number of ‘Matters of national importance’
are listed, including ‘preservation of the.aatural character of the coastal environment’in s.6(a),
and ‘maintenance and enhancement of public access to and along the coastal marine area, lakes,
and rivers’ in s.6(d). Among alltiese is s.6(e): ‘The relationship of Maori and their culture and
traditions with their ancestralNands, water, sites, waahi tapu, and other taonga‘.” (Wai 45: The
Muriwhenua Land Clainds,Rost 1865 (2002))

“Furthermore — ahd\again as Ms Chen points out —there is case law that suggests that section 8
does not give gise&\to’any obligation on a decision maker under the RMA to consider additional
obligations, beyend those listed in sections 6(e) and 7(a) of the Act.27 Thus, principles such as the
partnership principle — with its accommodation between kawanatanga and rangatiratanga, its
mutuahbehefit, and its reciprocity — cannot be weighed in the balance. Only those matters listed in
seeti@ns 6 to 8 can. We also note the tendency in the legislation to overlook the fact that the
kaitiakitanga listed in section 7 can exist only where there is rangatiratanga, because they are
inextricably linked.” (Wai 1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1
— Te Taiao The Environment and Natural Resources (2008))

“On the basis of our discussions in this chapter (and the other chapters of part V), we begin by
rejecting the Crown’s contention that the RMA is consistent with the principles of the Treaty of
Waitangi. In doing so, we accept the submissions made by Mr Bennion that, while the Act is an
advance on previous legislation, it still fails to accord with Treaty principles. It fails in the following
important respects...”
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“During the reforms of the 1980s, the Crown indicated that ownership issues were not to be dealt
with by the RMA. But the Crown then preserved its rights to control access to natural water, which
it promptly delegated to regional or district councils. It also preserved its rights conferred by the
Coal-mines Act Amendment Act 1903. Thus, while the section of the Coal-mines legislation vesting
ownership in the Crown of all beds of navigable rivers was repealed, as was section 21 of the
Water and Soil Conservation Act 1967, section 354(1) of the RMA provides that the Crown’s rights
conferred by these statutes continue. So the Crown’s position has never been diminished by the
RMA.” (Wai 1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 — Te Taiao
The Environment and Natural Resources (2008))

“The Crown’s efforts to secure title to navigable rivers through the Coal-Mines Amendment Act
1903 represent a very serious breach of Treaty principles. Instead of providing active protection,
the Crown unilaterally removed Maori property rights. It did so without consultatiop™="indeed, by
an obscure and virtually undebated clause of a seemingly unrelated Act. This wagrazbredch of the
principles that the Crown should seek to engage with Maori in a spirit of partpership, and act in
good faith.” (Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Ratpatu Claims Volume 2
(2010))

“Several previous Tribunals have found that the Resource Management Act as it then was did not
provide for rangatiratanga. The Ngawha Geothermal Resource Refort concluded in 1993 that the

Act was ‘fatally flawed’ because it does not require decisiop*rakers to act in conformity with, and
apply, Treaty principles. It stressed that the language used bysthe Act’s provisions meant that the

Crown’s Treaty obligations could not be given propergpriogity.”

“Though the Crown has since amended the Act, (hose’'amendments still do not address the
principal concerns outlined in the Ngawha Réport ” (Wai 215: Tauranga Moana 1886-2006 - Report
on the Post-Raupatu Claims Volume 2 (2040))

“As stressed in the Ngawha Reportythe“kéy provisions of part 2 of the Resource Management Act
use comparatively weak languageNh particular, section 8 (by which persons exercising powers and
functions under the Act mustronly ‘take into account’ the principles of the Treaty) is a weak
provision. It is weaker than théslanguage used in sections 6 and 7, where decision-makers are to
respectively ‘recognise@n@=provide for’ and ‘have particular regard to’ various matters, some of
which are relevant t&M3dri. It is also weaker than powers. In allowing this to occur the Crown is in
breach of the prificip)e of partnership, and of its duty of active protection of Maori rangatiratanga.
Previous Trihupalshave found that the Act ought to be amended to address these shortcomings.
(Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))

“The’prineiple of partnership and the duty of active protection oblige the Crown to ensure that
urdéxifs legislation Maori can — and do — exercise rangatiratanga over their taonga.” (Wai 215:
Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))

“In 1992 the Te Roroa Tribunal provided a sustained analysis of the proper role of tangata whenua
and the Crown in the management of Maori cultural heritage. That Tribunal found that Maori
participation in what others decide to do with their taonga is not the proper partnership envisaged
by the Treaty:

Wahi tapu are taonga of Maori, acknowledged as such in article 2 of the Treaty. The role of the
department and Historic Places Trust in the ‘partnership’ is not a decision making role or being
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‘included’ in what is not theirs. Rather, it is to assist Te Roroa by the provision of services and
advice when they are sought, to enable them to protect and care for the wahi tapu.” p291

“That Tribunal further proposed that the Crown:

re-affirms the traditional and Treaty rights of tangata whenua to control and protect their own
wahi tapu and requires the Department of Conservation and other of its agents concerned in
the management of national and cultural resources to give practical effect to this
commitment.”p292

“We endorse these findings of the Te Roroa Tribunal. The issue is whether Crown legislation.and
policy has since evolved to enable Tauranga Maori to exercise rangatiratanga (authority and
control), and act as kaitiaki (protect and care for) over their cultural heritage.”

“Before we address this issue however, we need to make clear that the capacity6ftheCrown to
enable Maori to exercise rangatiratanga and to act as kaitiaki will differ dependington the specific
category of land at issue, for example, Crown land, public land owned by lo€al@uthorities, and
private land. The latter categories present particularly complex problemsa@f*how to best reconcile
public rights of access and enjoyment, or the legitimate property rights(f private landowners, with
the equally legitimate right of tangata whenua to retain links to their significant sites within their
ancestral landscape. These issues are further complicated in situdations where Maori have lost their
ancestral lands in ways inconsistent with the principles of thex reaty. We acknowledge the
complexity of the issues involved but consider that the Crown"and Maori must not resile from
cooperating to find avenues for the expression of MaoriLangatiratanga and the exercise of
kaitiakitanga”

“To this day neither the Historic Places Act,fior'the Resource Management Act provide Tauranga
Maori with any straightforward mechanismg$ to exercise rangatiratanga and act as kaitiaki over
their ancestral places on any of these €ategories of land. One mechanism which might come
closest is the possibility, under bath,the Historic Places Act and Resource Management Act, that
Maori groups might become herjtage protection authorities, able to issue heritage protection
orders. Under the Resource/Management Act, an iwi authority, Maori trust, or incorporation, can
in theory become heritage authorities if constituted as a body corporate, and if the Minister for
Culture and Heritage/dccépts their application.”

“The Te Roroa Txibupal commented that there may be several issues for Maori in considering
undertaking s process. First, that Tribunal felt that the requirement to be a body corporate was
inappropriatg,since the trustees who administer marae, the cultural foci of Maori communities,
do not{constitute a body corporate. We note, however, that trusts and incorporations established
undepTe’Ture Whenua Maori Act 1993, and Maori trust boards, are body corporates. Secondly,
disclpSing the location of wahi tapu and scrutiny at public hearings could pose threats to their
security. Thirdly, and most significantly, substantial costs are involved in making a heritage order,
including one-off costs for applying (and a high likelihood of appeal) and ongoing costs in
processing resource consent applications. In particular, landowners can apply for compulsory
purchase and compensation by the heritage authority if they cannot sell or use their land in a
reasonable manner.294 Making a heritage order therefore inevitably involves significant delays,
financial costs, and considerable risks ; as the Parliamentary Commissioner for the Environment
noted in 1996, it is a last resort option for protection.” p295

(Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))
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“And by later legislation the Crown has assumed exclusive control over rivers, disregarding their
tino rangatiratanga, and then has managed them badly. Their indigenous fisheries, including tuna,
were sacrificed to introduced trout, and to hydroelectric development. The Resource Management
regime introduced in 1991, according to the claimants, has yet to deliver effective recognition of
hapu and iwi as owners and kaitiaki of their rivers.”( Wai 894: Te Urewera Report Part VI (2015))

“We also reject the Crown’s approach regarding its responsibility for the day-to-day affairs of local
authorities on the same basis that it was rejected in Ko Aotearoa Ténei (the Wai 262 report). That
report found that the environmental management regime on its own without reform was not
sufficient in Treaty terms. The Wai 262 Tribunal stated that the Crown has an obligation to protect
the kaitiaki relationship of Maori with their environment and that it cannot absolve itself of this
obligation by statutory devolution of its environmental management powers and functions, to’local
government. Thus the Crown’s Treaty duties remain and must be fulfilled and it mustmake
statutory delegates accountable for fulfilling them too The same duty to guarantee
rangatiratanga, and to respect the other principles of the Treaty thus remains.as an obligation on
the Crown and it is not enough for the Crown to wash its hands of the matter ahd say that the day-
to-day decision-making process is in the hands of local authorities “

“We note further the Waitangi Tribunal has previously held in variQus jeports that the RMA 1991 is
not fully compliant with Treaty principles. In the Wai262 report;\tfie Tribunal stated the RMA has
not delivered appropriate levels of control, partnership, andSnflaence for kaitiaki in relation to
taonga in the environment. Indeed, the only mechanisms threugh which control and partnership
appear to have been achieved are historical Treaty and_Customary rights settlements.” (Wai 2200:
Horowhenua- The Mualpoko Priority Report (201.7))

Does not deliver control, partnefship. Mana Whakahaere

“The Resource Management Act 1991%ave regional and local authorities substantial functions and
powers over natural resources, irCluding the power to grant resource consents for River use. The
Act did not, however, provide fox Protection of te mana o te Awa and te mana whakahaere of
Waikato-Tainui. Since the A€t came into effect, Waikato-Tainui have been involved as respondents
in many consent hearingsyseeking conditions which would protect the River”

“From the 1860s to€he present, Waikato-Tainui have continually sought justice for their Raupatu
claim and protectionyfor the River. The principles of te mana o te awa and mana whakahaere have
long sustained.the™Vaikato River claim together with the principles described in the Kiingitanga
Accord, and those principles underlie the new regime to be implemented by this settlement.”
(Waikato-Taimti Raupatu Claims (Waikato River) Settlement Act 2010)

“WHile the ‘He Hokioi Rerenga Tahi/The Lake Horowhenua Accord’ (2013) has created
dpportunities to work in partnership with local bodies, and that is to be applauded, under the RMA
19971 and the local government legislation Muatipoko have no lawful rights to control or to enforce
the commitments made in that accord In other words, Mualpoko mana whakahaere (control and
management) over their taonga is not fully provided for under the current legislative regime Such
a situation can be compared to the rights that the Waikato-Tainui river tribes have in terms of the
Waikato River under the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010. The
2010 legislation states that the ‘RMA 1991 gave regional and local authorities substantial functions
and powers over natural resources, including the power to grant resource consents for river use’.
It is further recorded that the RMA does not provide for the protection of the mana of the river or
the mana whakahaere (ability to exercise control, access to, and management of the river) of
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Waikato. It notes the number of resource consent proceedings that the tribe had been involved in,
and then the Crown acknowledges, among other things, that it ‘failed to respect, provide for, and
protect the special relationship of Waikato-Tainui’ with the river.” (Wai 2200: Horowhenua- The
Mualpoko Priority Report (2017))

Not protecting Maori interests and to provide for values, customs and
authority

[Under ‘ Systemic problems in the current regime’] We consider that there are fundamental flaws-in
the operation of the current regime for managing the petroleum resource which arise from\the
combined effect of the following features...” “the Crown’s failure, despite its Treaty responsibility to
protect Maori interests, to provide local authorities with clear policy guidance and to reguire them
to adopt processes that ensure appropriate Maori involvement in key decisions;({Wah796: The
Report on the Management of the Petroleum Resource (2010)))

“In the Ngawha Geothermal Resource Report, the Tribunal examined in somé\detail the
implications for the Crown of its duty of active protection of Maori resougcestse. It identified
several important elements of the duty, including:

e that Maori are not unnecessarily inhibited by legislative,6r administrative constraint from
using their resources according to their cultural preferégees ;

e that Maori are protected from the actions of others Which impinge upon their
rangatiratanga by adversely affecting the contintied use or enjoyment of their resources
whether in spiritual or physical terms ;

e that the degree of protection to be givento/Maori resources will depend upon the nature
and value of the resource. In the casef a very highly valued rare and irreplaceable taonga
of great physical and spiritual ipap&tance to Maori, the Crown is under an obligation to
ensure its protection (save in very/exceptional circumstances), for so long as Maori wish it
to be protected; and

e that the Crown canngt'dvoid its Treaty duty of active protection by delegation to local
authorities or other badies (whether under legislative provisions or otherwise) of
responsibility férthe control of natural resources in terms which do not require such
authorities dxdadies to afford the same degree of protection as is required by the Treaty
to be afféxded by the Crown. If the Crown chooses to so delegate it must do so in terms
which%ensure that its Treaty duty of protection is fulfilled.”

“We agree Wwith these views about the nature and extent of the Crown’s duty of active protection
over Maori possession of their lands, waters, and other taonga.” (Wai 215: Tauranga Moana 1886-
2006/ Report on the Post-Raupatu Claims Volume 2 (2010))

Delegating powers without sufficient Treaty responsibilities

“Under the Resource Management Act, local authorities are responsible for the management
of river and associated resources and for approving consents for uses in these areas. As noted
above, these authorities are required to take into account the Treaty when exercising any
functions or powers under the Act. We think that this is appropriate. The Crown is entitled to
devolve its duties under the Treaty, through carefully worded legislation, to another authority.
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Nonetheless, it cannot divest itself of its Treaty obligation actively to protect rangatiratanga
over taonga.” (Wai 119: The Mohaka River Report (1992))

“The omission of any such statutory provision [giving priority to the protection of their taonga and
confirming their Treaty rights in the exercise of their rangatiratanga and kaitiakitanga to manage
and control it as they wish] is inconsistent with the Treaty duty of the Crown, when delegating
powers of governance to local and regional authorities, to ensure that it does so in terms which will
guarantee that the rangatiratanga of the claimants in and over their taonga is recognised and
protected as required by the Treaty. In the absence of such a provision, a development such as that
proposed by the joint venture to exploit the underlying Ngawha geothermal resource may be
permitted and may result in interference with or damage to the claimants’ hot springs at Ngawha?”
(Wai 304: Ngawha Geothermal Resources (1993))

“We reiterate here that the Treaty was between Maori and the Crown. The Crown, obligation
under article 2 to protect Maori rangatiratanga is a continuing one. It cannot befavoided or
modified by the Crown delegating its powers or Treaty obligations to the discfetion of local or
regional authorities. If the Crown chooses to so delegate, it must do so in.tefms which ensure that
its Treaty duty of protection is fulfilled.” (Wai 304: Ngawha Geothermal Resources (1993))

“Our consideration of the provisions of the Resource Managemeént.and in particular Part I, which
sets out the purpose and principles of the Act, leaves us with\fi@ option but to conclude that the
Crown has not, in delegating extensive powers to local and, régional authorities under the Act,
ensured that its Treaty duty of protection of Maori interests will be implemented.” (Wai 304:
Ngawha Geothermal Resources (1993))

“The Crown, through the medium of the Resofirce ‘Management Act, has delegated to regional
councils the power to make regional plans Witlout the full interest of the claimants in the
geothermal resource, and the extent of the'"Crown’s Treaty obligations to protect such interests,
being first ascertained.” (Wai 153: Te Arawa Geothermal Resources (1993))

“As a result of its inquiry into the Ngawha geothermal claim, the Tribunal has recommended that an
appropriate amendment be made t@ the Resource Management Act 1991 to require that all persons
exercising functions under the Act shall act in a manner consistent with the principles of the Treaty
of Waitangi. We must now ‘await and see how the Government responds to the Tribunal’s
recommendations.

‘We caution, howevef, that in devolving power to local authorities the Crown’s responsibility to
uphold the pringiples of the Treaty is in no way lessened.” (Wai 27: The Ngai Tahu Ancillary Claims
Report (1995))

“The implication of the Treaty of Waitangi Act 1975 is that the Crown is expected to act
congsistently with the principles of the Treaty, in that, where any Act, proposed legislation,
regulation, Order in Council, policy, or practice is inconsistent with the principles of the Treaty,
Maori may bring a claim about the matter to the Tribunal.”

“The Crown has delegated most of its authority to carry out the duties of the RMA to local
authorities. Along with that delegation is the requirement for the local authority to ‘take into
account the principles of the Treaty of Waitangi’ when making decisions. However, as the Ngawha
Tribunal noted: Implicit in the requirement to ‘take into account’ Treaty principles is the
requirement that the decision-maker should weigh such principles along with other matters
required to be considered, such as the efficient use and development of geothermal resources. In
short, whereas the Crown itself is required to act consistently with the principles of the Treaty,
that responsibility was significantly watered down under the Crown’s delegation of authority to
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regional councils. Essentially, local authorities were not obliged to be Treaty-compliant in their
decisions. The Ngawha Tribunal found that this aspect of the legislation was ‘fatally flawed’. The
Ngawha and CNI Tribunals recommended that the RMA be amended so that Crown delegates are
required to ‘act in a manner that is consistent with the principles of the Treaty of Waitangi’. (Wai
1130: Te Kahui Maunga — The National Park District Inquiry Report (2013))

“We consider that, as the Crown was and remains responsible for the legislative regime under
which local government operates, it is time for it to recognise that the multi-layered management
regime that exists under the RMA 1991 and the Local Government Act 2002 and the role played hy
Muaiipoko on the Horowhenua Lake Domain Board are not sufficient in Treaty terms. The pregént
regime does not ensure that Mualpoko rangatiratanga and kaitiakitanga in terms of Lake
Horowhenua and the Hokio Stream are sufficiently provided for.” (Wai 2200: Horowhenua- The
Muapoko Priority Report (2017))

Not protecting Taonga, or Mana or river

“In the Te Whanganui-a-Orotu Report 1995, the Tribunal endorsed thoseindings and drew
attention to the absence in that Act of any provision giving priority to‘th€"protection of taonga and
confirming Treaty rights in the exercise of rangatiratanga and kaitiakitanga.”

“We agree with those observations and with the view that the=-Resource Management Act cannot
be said to provide compliance by the Crown with the principles of the Treaty relative to those
issues.” (Wai 212: Te lka Whenua Rivers Report (1998))

“So the Crown’s position has never been diminishedjby the RMA. Conversely, the Maori position
has been diminished. Their rights and interests have not progressed much further than where they
were pre-1991. We take this view becausé section 6 simply indicates that the relationship of Maori
and their culture and traditions with tlieifancestral lands, water, sites, wahi tapu, and other
taonga is a matter of national importance.” (Wai 1200 — He Maunga Rongo: Report on Central
North Island Claims Stage 1 — Te\aia@’The Environment and Natural Resources (2008))

“Recommendation: The Crowhyproduce National Policy Statements and National Environmental
Standards to provide gdidaace to territorial authorities on enhancing and protecting taonga and
wahi tapu.” (Wai 796;'he Report on the Management of the Petroleum Resource (2010))

Bottom upwiew

“In the{prasent climate, we think that the resource management and conservation management
strdcttres are themselves impediments to Treaty principles and utmost good faith. The way in
whigh'they operate in the claim area reflects what Sir Kenneth Keith, president of the New Zealand
Paw Commission, described to the New Zealand Institute of Advanced Legal Studies Conference in
February 1995 as ‘a top down view of law and administration’, rather than ‘a bottom up view’.

He went on to suggest that:

‘We should draw on the extensive experience of individuals, families, tribes, and many of other
groups organising themselves within a State or indeed across several States.’

The Tribunal commends this suggestion to the local authorities and the Department of
Conservation, which are managing the resources of Te Whanganuia-Orotu and conserving the
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Ahuriri Estuary essentially from ‘a top down view’. They should seek to act as a catalyst for ‘a
bottom up view’.” (Wai 55: Te Whanganui-a-Orotu report (1995))

Not being implemented in manner that provided for fairly for Maori
interests / Failed to ensure it is implemented in accordance with stated
intention

“We find the Crown in breach of the Treaty principles of partnership and active protection. It hag
failed to ensure that the Resource Management Act 1991 is implemented in accordance withits
stated intention to protect Maori interests and to provide for their values, custom law, and authoxity
in resource management decisions. It has failed to ensure that Te Tau lhu iwi have adequate capacity
to participate in a fair and effective manner. These are significant breaches. As a result, iwi-ase faced
with insufficient regard to, or even understanding of, their values and interests, and anjinability to
participate on a level playing field with consent applicants and authorities. Althaidghi\tfié Crown says
that it has devoted ‘significant resources’ to improving this situation, we weresprovided with almost
no evidence of it, despite the importance of this legislation and the comp@&lifg claimant evidence
about the problems with it. Clearly, the claimants have been prejudiced-bnthese breaches of Treaty
principle.” (Wai 785: Te Tau lhu o Te Waka a Maui: Report on NortherhdSatth Island Claims (2008))

All NZers miss out by treaty system not being compliant

“But in fact all New Zealanders lose out, for Maori interests often coincide with other
environmental interests, and the preservation of Magri,culfure is truly a matter of national
importance.” (Wai 796: The Report on the Management of the Petroleum Resource (2010))

Ownership

Ownership and vesting of,lands, river beds & Mgmt more akin to ownership

“The Crown, through the redium of the Resource Management Act, has delegated to regional
councils the power tos/fake regional plans without the full interest of the claimants in the
geothermal resource/ and the extent of the Crown’s Treaty obligations to protect such interests,
being first ascertaimed\”(Wai 153: Te Arawa Geothermal Resources (1993))

‘Managementi=isthé word used for the powers exercised in relation to the Act, but on our analysis
of the statute, the powers given to regional authorities in respect of rivers are more akin to
ownership. However viewed, and no matter how often it is said that the Resource Management Act
congerhs y/management and not ownership, in reality the authority or rangatiratanga that was
guatdnteed to Atihaunui has been taken away. Moreover, the Act perpetuates the vesting of the
Whahganui riverbed in the Crown. (Wai 167: The Whanganui River Report (1999))

“On the basis of our discussions in this chapter (and the other chapters of part V), we begin by
rejecting the Crown’s contention that the RMA is consistent with the principles of the Treaty of
Waitangi. In doing so, we accept the submissions made by Mr Bennion that, while the Act is an
advance on previous legislation, it still fails to accord with Treaty principles. It fails in the following
important respects:

During the reforms of the 1980s, the Crown indicated that ownership issues were not to be dealt

with by the RMA. But the Crown then preserved its rights to control access to natural water, which
it promptly delegated to regional or district councils. It also preserved its rights conferred by the
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Coal-mines Act Amendment Act 1903. Thus, while the section of the Coal-mines legislation vesting
ownership in the Crown of all beds of navigable rivers was repealed, as was section 21 of the Water
and Soil Conservation Act 1967, section 354(1) of the RMA provides that the Crown’s rights
conferred by these statutes continue.”

“The Crown’s justification for these lack of gains for Maori is that there are a multitude of groups
with interests in many of these resources, and only the Crown or its delegates may fairly and
independently determine rights of allocation and use. Furthermore, only it or its delegates should
be responsible for their management. The arguments are absolutist in the sense that they rely
totally on article 1 of the Treaty of Waitangi and the right to govern. We reject such a contention
on the basis that the Treaty right to govern in article 1 was also subject to the guarantee in arti€lé
2 of protection for what Maori possessed and the exercise of rangatiratanga over those
possessions. We discussed the full extent of the Treaty guarantees in chapter 17. (Wai 1200 3 He
Maunga Rongo: Report on Central North Island Claims Stage 1 — Te Taiao The Enviropmentand
Natural Resources (2008))

“The RMA fails to deal with the key issue of contested ownership of resources, As'Wir Bennion
pointed out, the Act itself does not recognise or allow those exercising powersdunder it to
recognise situations where ownership of resources is contested by Maori

“A consent authority, for example, cannot use this information to refuse an application for a
resource consent. Rather, all a consent authority needs to asses€ is'whether such access is
consistent with the sustainable management of the resource_ahd\the other requirements of the
Act. In other words, the consent authorities may not act in ayhanner consistent with the principles
of the Treaty of Waitangi, because they must act in accerdance with the Act’s statutory regime. In
this respect, we point to the evidence concerning geotitermal resources which we discuss in detail
in chapter 20.”

“As we discuss below and in chapter 20, theRMAfails to deal with historical issues. It does not
look backwards in any substantial way. AS§a’result, the historic degradation, damage, or pollution
of a taonga cannot be raised as more than background during resource consent processes under
the Act. Nor can a consent authorjty,consider the historical issues concerning how an iwi or hapu
has lost their ownership of a resoure€ or taonga. There is no requirement for consent authorities
to consider how Maori havedbeen placed historically in terms of these resources. While they may
do so, they are not requjred to'do so by the RMA.” (Wai 1200 — He Maunga Rongo: Report on
Central North Island Glains Stage 1 — Te Taiao The Environment and Natural Resources (2008))

“The Crown’s effocts to secure title to navigable rivers through the Coal-Mines Amendment Act
1903 represeffavery serious breach of Treaty principles. Instead of providing active protection,
the Crown*unilaterally removed Maori property rights. It did so without consultation — indeed, by
an obs€ure and virtually undebated clause of a seemingly unrelated Act. This was a breach of the
prinCiplés’that the Crown should seek to engage with Maori in a spirit of partnership, and act in
goodfaith.” (Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2
(2010))

“Whatever the current position of legal ownership, the beds of rivers are de facto in the control of
central and local government. Te Urewera rivers are a good example of this. The Resource
Management Act 1991 is a significant improvement on the previous regime for management of
rivers. It makes provision for powers exercised by local authorities to be transferred to iwi
authorities. But no management powers in respect of any rivers in Te Urewera had been
transferred to iwi at the time of our hearings.”
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“At the heart of the waterways and customary fisheries claims before the Tribunal was the
disquiet of the claimants that they should have been dispossessed of their rivers by a principle of
English common law (the ad medium filum presumption) of which they were not aware. They did
not knowingly or willingly alienate their rivers to the Crown when their land, or undivided interests
in their land, was purchased. New Zealand legislation had also expropriated their ownership and
management rights in their rivers. The Coal-mines Act Amendment Act 1903 had confiscated their
navigable rivers, the claimants say, yet they are still not sure which rivers or stretches of rivers the
Crown believes it took under the legislation. And by later legislation the Crown has assumed
exclusive control over rivers, disregarding their tino rangatiratanga, and then has managed them
badly. Their indigenous fisheries, including tuna, were sacrificed to introduced trout, and to
hydroelectric development. The Resource Management regime introduced in 1991, according/to
the claimants, has yet to deliver effective recognition of hapu and iwi as owners and kaitiaki of
their rivers.”

The Crown’s failure to properly acknowledge Maori ownership of their awa, ismatched by its
failure to give effect to the Treaty in its management of the rivers and rivertfisiferies” (Wai 894: Te
Urewera Report Part VI (2015)

First in First served' allocation basis

From Wai 2358 closings

Public Works Act including offer back{ Te*Ture Whenua Maori Act 1993 and
s342 of Schedule 10 of LGA 1974

“The Tribunal also highlighted problems=with resource and fishery management regimes and
recommended changes and improvements to ensure that these regimes were more consistent
with the Treaty. The Crown admitfed that the Resource Management Act 1991 was not being
implemented in a manner that\pfovided fairly for Maori interests. The Tribunal’s report highlighted
a number of shortcomings With respect to the current ‘offer-back’ regime under the Public Works
Act 1981. It recommengded amendments to Te Ture Whenua Maori Act 1993 and the Public Works
Act to address thesedssués.” (Wai 785: Te Tau Ihu o Te Waka a Maui: Report on Northern South
Island Claims (2008))

Cross<legislation

Alspheres of activity, treaty provisions in LGA, RMA, Historic Places Act are

not sufficient to oblige LG to act consistently with the Treaty

“We find that, while the Local Government Act 2002 exposes iwi to the policies and actions of local
government, it does not hold councils to account if they fail to provide opportunities for Maori to
participate in decision-making or do not actively protect environmental taonga (treasured
property). In other words, the Crown has delegated responsibility to local councils but has not
delegated an equivalent level of accountability.”
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“In the public works chapter (ch 8), we have already discussed the Crown’s delegation of powers to
local authorities. There we found that that the Crown may not avoid its Treaty obligations by
unilaterally deciding that Crown functions will be carried out by others.”

“Delegation of Crown functions is of course in accordance with the Treaty if the Crown’s Treaty
obligations go with the delegation. However, we have seen in all spheres of local government
activity that the Treaty provisions in the relevant legislation are not sufficiently prescriptive to
oblige local bodies to conduct themselves in a manner that is consistently Treaty-compliant. In
this, the Crown fails in its duty of active protection.”

“Thus we consider that both the Local Government Act and the Resource Management Act reqdire
more compelling Treaty provisions. Also needed are regular audits, and sanctions for non-
compliance.” (Wai 863: Wairarapa ki Tararua Report (2010))

“We consider that, as the Crown was and remains responsible for the legislative regimejunder
which local government operates, it is time for it to recognise that the multi-layégedvmanagement
regime that exists under the RMA 1991 and the Local Government Act 2002 dihd.the role played by
Muaipoko on the Horowhenua Lake Domain Board are not sufficient in Tregtterms. The present
regime does not ensure that Muatpoko rangatiratanga and kaitiakitapga imrvterms of Lake
Horowhenua and the Hokio Stream are sufficiently provided for.” (Wai 2200: Horowhenua- The
Muapoko Priority Report (2017))

Local Government not required to be Treaty compliant under LGA

“In our view, while the Local Government Act 2002%en¢ourages such processes, it has proven
inadequate to ensure that local authorities dischargg the Crown’s Treaty obligations. And, while
central government entities are more familidr with the Crown’s obligations, they too can lack the
capacity and the will to incorporate Maor khowledge and values systematically in their decision-
making processes. Maori are the clear(losers from this state of affairs, in a subject area of vital
importance to their culture.” (Waj796: The Report on the Management of the Petroleum
Resource (2010))

“While we recognise that steps have been taken by some local authorities in some places to
improve Maori represeptdtion and participation in local government decisions, we emphasise that
this is not required ig’theNegislation — and nor are there sanctions for poor practice. To ensure that
good working relationships happen all the time, rather than arbitrarily or opportunistically, we call
for clear lines of ‘aceéuntability that are supported by legislation that enables, promotes, and (at
least for key degisions) requires full involvement of tangata whenua.”

“Recopimendations:

o _N\Phe Local Government Act 2002, Resource Management Act 1991, Historic Places Act 1993
and the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 and other relevant
legislation be amended to provide Maori the level of input that recognises their status as a
Treaty partner.”(Wai 863: Wairarapa ki Tararua Report (2010))
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RMA Ambition / delivery - General

Aspirations of RMA have not come to fruition

“But it should not be forgotten that Maori were intended to be active participants in, for example,
the resource management regime, from the outset — in the case of the Resource Management Act,
since 1991. There are extensive provisions in that Act for recognition of the Maori interest in the
management of the environment, including the devolution to them of decision-making powers¢Tt
is certainly the case that the Treaty aspirations of that legislation have never come to fruitiop.The
complaints of Maori about the regime have come before us, and have been reported upan toithe
Government.” (Wai 1071: Report on the Crowns Foreshore and Seabed Policy (2004))

“If these recommendations are implemented, we believe that the petroleum mabagement regime
can be made Treaty-consistent and that the high level of protection that legistators’intended to
give Maori interests when originally passing these Acts can be given better effect. We will all
benefit from a truly fair balancing of interests and the protection of cultyral and environmental
heritage for future generations.” (Wai 796: The Report on the Management of the Petroleum
Resource (2010))

“The RMA in the reform process that led to it was a beacorhof\hope for Maori. For the first time, it
seemed that they might be able to take more positive and proactive roles in environmental
decision-30 making than those they had become acclsterried to under earlier legislation.”

“It is disappointing that the RMA has almost completely failed to deliver partnership outcomes in
the ordinary course of business when the‘méchanisms to do so have long existed. It is equally
disappointing that Maori are being mdde t6 expend the potential of their Treaty settlement
packages or customary rights claims t0 achieve outcomes the Resource Management Law Reform
project (now two decades ago) promised would be delivered anyway.” ” (Wai 262: Ko Aotearoa
Ténei: (2011))

“Nga iwi o te kahui maungazhave largely been excluded from the management of their water
resources. Under the RIMA, this task has been delegated to the Manawatu— Wanganui and Waikato
Regional Councils. Kg”Aotearoa Ténei, in an examination of the RMA, has asked if the current RMA
system provides/~foh/kaitiakitanga control, partnership, and influence on environmental
management. It¥ihds that the Act has not fulfilled its promise with respect to Maori: there have, in
particular, béehyvery few transfers of powers to iwi authorities” (Wai 1130: Te Kdhui Maunga — The
National ParkDistrict Inquiry Report (2013))

“There‘seems to have been some improvement in recent decades, but at the time of our hearings
the €rotvn was still not giving effect to its Treaty obligations. In particular, it did not appear that
ehough was being done to restore fisheries, and Resource Management Act powers to delegate or
share power with iwi were not being used. As the Wai 262 Tribunal found, the Resource
Management Act ‘has delivered Maori scarcely a shadow of its original promise’

RMA provisions did not go much further than pre-RMA

“On the basis of our discussions in this chapter (and the other chapters of part V), we begin by
rejecting the Crown’s contention that the RMA is consistent with the principles of the Treaty of
Waitangi. In doing so, we accept the submissions made by Mr Bennion that, while the Act is an
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advance on previous legislation, it still fails to accord with Treaty principles. It fails in the following
important respects:

¢  “During the reforms of the 1980s, the Crown indicated that ownership issues were not to be
dealt with by the RMA. But the Crown then preserved its rights to control access to natural
water, which it promptly delegated to regional or district councils. It also preserved its rights
conferred by the Coal-mines Act Amendment Act 1903. Thus, while the section of the Coal-
mines legislation vesting ownership in the Crown of all beds of navigable rivers was repealed,
as was section 21 of the Water and Soil Conservation Act 1967, section 354(1) of the RMA
provides that the Crown’s rights conferred by these statutes continue. So the Crown’s position
has never been diminished by the RMA. Conversely, the Maori position has been diminished.
Their rights and interests have not progressed much further than where they were pre-1991.
We take this view because section 6 simply indicates that the relationship of Maorizand their
culture and traditions with their ancestral lands, water, sites, wahi tapu, and otliertaonga is a
matter of national importance. Other than broadening the category of taonga that'may be
considered, this provision takes Maori little further than the Town and Ceunty*Act 1977.
Furthermore, taking into account kaitiakitanga, as listed in section 7, d@estnot recognise that,
in order to exercise kaitiakitanga, there had to be rangatiratanga. [fthatmay not be taken into
account when considering the meaning of kaitiakitanga and its sel&vance to the ‘matter of
national importance’, then what is left? The answer has to be Magri cultural and spiritual
values. This again takes Maori no further than was recognisé@ in the Huakina Development
Trust (1987) High Court decision. Finally, in terms of segtign 8 of the Act, all that can be
considered may be restricted to those matters listed in part Il. Therefore, we ask, what has
been gained? The only answer must be perhaps a'gkedter right to be consulted. Although not
as sophisticated, that was already a feature gftheVpre-1991 regime.” (Wai 1200 — He Maunga
Rongo: Report on Central North Island Claimis.Stage 1 — Te Taiao The Environment and Natural
Resources (2008))

Obligations to ensure aspirations were to be fulfilled a long time ago /
Continuing source of grievance not responding to address recommendation

“In our view, the Crown had arrobligation to take measures to ensure that the intentions of that
Act were realised long ag6=Fo agree to do it now as partial recompense for the removal of legal
rights does not seen™NO us to be a very good deal for Maori.” p104 (Wai 1071: Report on the
Crowns Foreshoreand Seabed Policy (2004))

“The Crown’s failure to respond to the Tribunal’s repeated recommendation to cure the RMA of its
‘fatal flaWw is a continuing source of grievance for many claimants. (Wai 796: The Report on the
Mapagemient of the Petroleum Resource (2010))

Use of settlements to provide what should have been addressed as part of
the RMA

“It is equally disappointing that Maori are being made to expend the potential of their Treaty
settlement packages or customary rights claims to achieve outcomes the Resource Management

Law Reform project (now two decades ago) promised would be delivered anyway.” ” (Wai 262: Ko
Aotearoa Tenei: (2011))
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Ongoing prejudice

“The tribunal further finds that the claimants have been, or are likely to be, prejudicially affected by
the foregoing omission, and in particular by the absence of any provision in the Act giving priority to
the protection of their taonga and confirming their Treaty rights in the exercise of their
rangatiratanga and kaitiakitanga to manage and control it as they wish. The omission of any such
statutory provision is inconsistent with the Treaty duty of the Crown, when delegating powers of
governance to local and regional authorities, to ensure that it does so in terms which will guaranteg
that the rangatiratanga of the claimants in and over their taonga is recognised and protectegd=as
required by the Treaty.” (Wai 304: Ngawha Geothermal Resources (1993))

“As in the Ngawha claim, we have found in the present claim that the claimants have beén ortare
likely to be prejudicially affected by the foregoing omission and, in particular, by the absence of
any provision in the Act giving priority to the protection of their taonga (Te Whanganui-a-Orotu)
and confirming their Treaty rights in the exercise of their rangatiratanga and kaftiakitanga to
manage and control it as they wish.” (Wai 55: Te Whanganui-a-Orotu report (1995)

“The Ngawha Tribunal, said counsel, found that in enacting this legislatian the Crown failed to
include adequate provisions to ensure that the Treaty rights of thefclaimants ... are fully protected.
As a consequence, the claimants have been, and are likely to cofitintre to be, prejudiced by such a
breach. (Wai 1130: Te Kahui Maunga — The National Park Disttict Inquiry Report (2013))

RMA Part i

s8 Weight given to treaty relationship

“The tribunal finds that the Resource Management Act 1991 is inconsistent with the principles of
the Treaty in that it omits any proyision which ensures that persons exercising functions and
powers under the Act are requirédt@”act in conformity with the principles of the Treaty of
Waitangi.” (Wai 304: Ngawhd Geothermal Resources (1993))

“The tribunal recommendsthat an appropriate amendment be made to the Resource Management
Act providing that if\a€hiéving the purpose of the Act, all persons exercising functions and powers
under it, in relationto managing the use, development, and protection of natural and physical
resources, shall-act in a manner that is consistent with the principles of the Treaty of Waitangi.” (Wai
304: Ngawha Geothermal Resources (1993))

“Our ebnsyderation of the provisions of the Resource Management and in particular Part I, which
set§.olt the purpose and principles of the Act, leaves us with no option but to conclude that the
CroWn has not, in delegating extensive powers to local and regional authorities under the Act,
eénsured that its Treaty duty of protection of Maori interests will be implemented. On the contrary,
it appears that in promoting this legislation, the Crown has been at pains to ensure the decision-
makers are not required to act in conformity with and apply Treaty principles. They may do so, but
they are not obliged to do so. For this reason we believe the 1991 Act to be fatally flawed.” (Wai
304: Ngawha Geothermal Resources (1993))

“We repeat here our finding that the Resource Management Act 1991 is inconsistent with the
principles of the Treaty in that it omits any provision which ensures that persons exercising
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functions and powers under the Act are required to act in conformity with the principles of the
Treaty of Waitangi.” (Wai 304: Ngawha Geothermal Resources (1993))

“We repeat here our finding in chapter 8 of the Ngawha Geothermal Resource Report that the
Resource Management Act 1991 is inconsistent with the principles of the Treaty in that it omits
any provision which ensures that persons exercising functions and powers under the Act are
required to act in conformity with the principles of the Treaty of Waitangi.” (Wai 153: Te Arawa
Geothermal Resources (1993))

“We reiterate our recommendation in chapter 8 of the Ngawha Geothermal Resource Report 1993
that an appropriate amendment be made to the Resource Management Act 1991 providing ¢hat,
in achieving the purpose of the Act. All persons exercising functions and powers under it in relation
to managing the use, development, and protection of natural and physical resources, shgt=act in a
manner that is consistent with the principles of the Treaty of Waitangi.” Wai 153: Té Arawa
Geothermal Resources (1993)

“We endorse the findings in the Ngawha Geothermal Resource Report 1993that (para 8.4.6):

‘The Crown has not, in delegating extensive powers to local and regiofialauthorities under the
Act, ensured that its Treaty duty of protection of Maori interests Will be implemented. On the
contrary, it appears that in promoting this legislation, the Crowig ias been at pains to ensure
the decision-makers are not required to act in conformity with-and apply Treaty principles.
They may do so, but they are not obliged to do so. For this reason we believe the 1991 Act to
be fatally flawed.””

Paragraph 8.4.7:

‘We repeat here our finding that the Resaliree Management Act is inconsistent with the
principles of the Treaty in that it omits@py provision which ensures that persons exercising
functions and powers under the Act are required to act in conformity with the principles of the
Treaty of Waitangi.” (Wai 55: T¢"Whanganui-a-Orotu report (1995))

“The Tribunal in its Ngawha Géethermal Resource Report (Wai 304) has recently expressed strong
reservations about the effect af the words ‘take into account’ in section 8 of the Resource
Management Act:

‘It is difficulttGesedpe the conclusion that the Crown in promoting this legislation has been at
pains to ensuresthat decision-makers are not required to act in conformity with, and apply,
relevantIreaty principles. They may do so, but they are not obliged to do so.’

“As a g€sult of its inquiry into the Ngawha geothermal claim, the Tribunal has recommended that
an dppropriate amendment be made to the Resource Management Act 1991 to require that all
gersoris exercising functions under the Act shall act in a manner consistent with the principles of
th& Treaty of Waitangi. We must now await and see how the Government responds to the
Tribunal’s recommendations. “ (Wai 27: The Ngai Tahu Ancillary Claims Report (1995))

“In the Ngawha Geothermal Resource Report 1993, the Tribunal found that:

the Resource Management Act is inconsistent with the principles of the Treaty in that it omits
any provision which ensures that persons exercising functions and powers under the Act are
required to act in conformity with the principles of the Treaty of Waitangi.”
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“In the Te Whanganui-a-Orotu Report 1995, the Tribunal endorsed those findings and drew
attention to the absence in that Act of any provision giving priority to the protection of taonga and
confirming Treaty rights in the exercise of rangatiratanga and kaitiakitanga.”

“We agree with those observations and with the view that the Resource Management Act cannot
be said to provide compliance by the Crown with the principles of the Treaty relative to those
issues.” (Wai 212: Te lka Whenua Rivers Report (1998))

“However, we have found that the Crown failed to make legislative provision for the involvement 6f
Maori in the managing of the harbour and its resources until very recently, and we deplore thisf{lack
of provision during the period in which the harbour became seriously polluted. Under the Réseuite
Management Act 1991, Maori values and the principles of the Treaty of Waitangi must now be'taken
into account when making decisions about resource management and there is greaterprovision for
Maori to have input into resource management issues concerning the harbouriy We consider,
however, that the Act does not go far enough, in that it merely requires decision“makers to take into
account the principles of the Treaty and does not ensure that persons exercisingspowers under the
Act do so in a way that gives effect to and is consistent with the Treaty.”

“While helpful, the Tribunal believes that the provisions of the Resoureg/Management Act 1991 and

associated policy statements are inadequate. The Tribunal’s Ngawha Ge€othermal Resource Report
1993 was critical of the Resource Management Act on the grquad that it does not require persons
exercising functions under the statute to act in conformity with<kkeaty principles but merely provides
that Treaty principles must be taken into account.85 This criticism was endorsed by the Tribunal in
its 1993 Preliminary Report on the Te Arawa Representative Geothermal Resource Claims and its Te
Whanganui-a-Orotu Report 1995. In its 1999 Whangariui River Report, the Tribunal found the
Resource Management Act to be ‘inconsistent With the principles of the Treaty in that it omits any
provision that ensures that all persons as idefitified in section 2 of the Act exercising functions and
powers under it, in relation to managing the use, development, and protection of natural and
physical resources, are to do so in a wainthat is consistent with, and gives effect to, the Treaty of
Waitangi’. This finding is equally relevant’to Wellington Harbour.” (Wai 145: Te Whanganui a Tara
me ona Takiwa- Report on the Wéllihgton District (2003)

‘Itis now settled law that thoge éxercising powers under the RMA are not required to act in a manner
consistent with the principles of the Treaty of Waitangi. Rather, they must engage in balancing each
of these factors. Thus, @lf'rmatters listed in sections 6 to 8 are evaluated one against the other. In
chapter 17, we conSideped whether such an approach to Treaty rights is consistent with Treaty
principles and coficluded, as the Whanganui River Tribunal did, that it is not.’

“Furthermore~and again as Ms Chen points out — there is case law that suggests that section 8 does
not give risé\to’any obligation on a decision maker under the RMA to consider additional obligations,
beyond thpse listed in sections 6(e) and 7(a) of the Act.27 Thus, principles such as the partnership
pridciple¥= with its accommodation between kawanatanga and rangatiratanga, its mutual benefit,
apdhits reciprocity — cannot be weighed in the balance. Only those matters listed in sections 6 to 8
paf. We also note the tendency in the legislation to overlook the fact that the kaitiakitanga listed in
section 7 can exist only where there is rangatiratanga, because they are inextricably linked.” (Wai
1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 — Te Taiao The Environment
and Natural Resources (2008))

“There is no requirement on regional or district councils, when making decisions under the RMA,
to give effect to Maori concerns because they are Treaty rights-holders. Contrast that with the
requirement to give full expression to the purpose of the Act as set out in section 5. An example of
the approach they must take comes from the decision in Te Runanga o Ati Awa ki Whakarongotai
Inc v Kapiti District Council, where the majority of the Environment Court found that:
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We cannot see any way in which the principles of the Treaty of Waitangi, the principles of s 7, or
the principles of s 6 can be applied in a manner which would cause us to set to one side the all
embracing community thrust of s 5, aimed as it is in the present case, at a living community
suffering extraordinary difficulties and grief as a result of substandard arterials.

“We note the option for transfer of power under section 33 of the Act. But it has never been used
in the Central North Island. We also note that while a local authority may agree to enter into a
joint-management agreement under the Resource Management Act Amendment Act 2005
(section 4 and section 36B of the RMA), it is not required to do so. Herein lies the problem for
Maori: decisions to enter joint-management arrangements are at the discretion of a local or
regional authority. This subordinates iwi or hapi rangatiratanga because they cannot expect that
such decisions will be made or reviewed in accordance with Treaty principles. Such agreements
could only ever operate in a manner consistent with the RMA, which, as we have explained, is
deficient in Treaty terms.” (Wai 1200 — He Maunga Rongo: Report on Central North (sland Claims
Stage 1 — Te Taiao The Environment and Natural Resources (2008))

“In terms of the RMA, we recommend, as the Tribunal has done many times\efore us, that it be
amended to require decision-makers to act consistently with the Treaty.”

“The Crown’s failure to respond to the Tribunal’s repeated recommendation to cure the RMA of its
‘fatal flaw’ is a continuing source of grievance for many claimant$.,@ur'inquiry has been closely
focused on just one corner of the resource management system_‘and as a result we have been able
to make specific recommendations to the Crown about howte,make that corner Treaty compliant.
While there are some differences between the petroleum ‘corner’ and the rest of the regime, we
are confident that our recommendations for the refohnef the petroleum corner will, if adopted,
have beneficial flow-on effects right through the/fésource management system. In other words,
we believe that, if the Crown ‘gets it right’ fop Maeri in the management of the petroleum
resource, it will also get it right — or, at least,"See how to get it right — for Maori throughout the
entire resource management system. Fhat'is because our recommendations for reform have a
very large procedural focus. And that isshecause, in an area of law as complex as resource
management — where numerous fterests are involved and very few fixed answers can be given in
advance to any problems that ‘Wwéysarise — we consider that the best way of ensuring Treaty-
compliant outcomes is to ehstire that all key decision-making processes involve Maori participation
of a kind that is appropiiate_to the decisions being made.” (Wai 796: The Report on the
Management of the®etroleum Resource (2010))

“Recommendations#The Resource Management Act 1991 be amended to require decision makers
to act consistently with the Treaty principles.” (Wai 796: The Report on the Management of the
Petroleum Resource (2010))

“Se'weral previous Tribunals have found that the Resource Management Act as it then was did not
provide for rangatiratanga. The Ngawha Geothermal Resource Report concluded in 1993 that the

Att was ‘fatally flawed’ because it does not require decision-makers to act in conformity with, and
apply, Treaty principles. It stressed that the language used by the Act’s provisions meant that the

Crown’s Treaty obligations could not be given proper priority.”

“Though the Crown has since amended the Act, those amendments still do not address the
principal concerns outlined in the Ngawha Report.” (Wai 215: Tauranga Moana 1886-2006 - Report
on the Post-Raupatu Claims Volume 2 (2010))
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“As stressed in the Ngawha Report, the key provisions of part 2 of the Resource Management Act
use comparatively weak language. In particular, section 8 (by which persons exercising powers and
functions under the Act must only ‘take into account’ the principles of the Treaty) is a weak
provision. It is weaker than the language used in sections 6 and 7, where decision-makers are to
respectively ‘recognise and provide for’ and ‘have particular regard to’ various matters, some of
which are relevant to Maori. It is also weaker than powers. In allowing this to occur the Crown is in
breach of the principle of partnership, and of its duty of active protection of Maori rangatiratanga.
Previous Tribunals have found that the Act ought to be amended to address these shortcomings.
(Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))

“The Ngawha Tribunal, said counsel, found that in enacting this legislation the Crown failed to
include adequate provisions to ensure that the Treaty rights of the claimants ... are fullyprotected.
As a consequence, the claimants have been, and are likely to continue to be, prejudij€ed by such a
breach. (Wai 1130: Te Kahui Maunga — The National Park District Inquiry Report (2013}

“The implication of the Treaty of Waitangi Act 1975 is that the Crown is expected-to act
consistently with the principles of the Treaty, in that, where any Act, profiosed legislation,
regulation, Order in Council, policy, or practice is inconsistent with thépfrinciples of the Treaty,
Maori may bring a claim about the matter to the Tribunal.”

“The Crown has delegated most of its authority to carry out thexdUties of the RMA to local
authorities. Along with that delegation is the requirement fowthe local authority to ‘take into
account the principles of the Treaty of Waitangi’ when making decisions. However, as the Ngawha
Tribunal noted: Implicit in the requirement to ‘takeNint6 account’ Treaty principles is the
requirement that the decision-maker should weigh such principles along with other matters
required to be considered, such as the efficieght Use and development of geothermal resources. In
short, whereas the Crown itself is require to‘act consistently with the principles of the Treaty,
that responsibility was significantly watered*down under the Crown’s delegation of authority to
regional councils. Essentially, local,duthofities were not obliged to be Treaty-compliant in their
decisions. The Ngawha Tribunal felind that this aspect of the legislation was ‘fatally flawed’. The
Ngawha and CNI Tribunals re€ofamended that the RMA be amended so that Crown delegates are
required to ‘act in a manner that is consistent with the principles of the Treaty of Waitangi’. (Wai
1130: Te Kahui Maungas/The National Park District Inquiry Report (2013))

RMA is notremiedial

“As we diseuss)below and in chapter 20, the RMA fails to deal with historical issues. It does not
look batkwards in any substantial way. As a result, the historic degradation, damage, or pollution
of @/taonhga cannot be raised as more than background during resource consent processes under
the-Aet. Nor can a consent authority consider the historical issues concerning how an iwi or hapu
hds’lost their ownership of a resource or taonga. There is no requirement for consent authorities
to consider how Maori have been placed historically in terms of these resources. While they may
do so, they are not required to do so by the RMA.” (Wai 1200 — He Maunga Rongo: Report on
Central North Island Claims Stage 1 — Te Taiao The Environment and Natural Resources (2008))

“In context of the claims before us, we consider another important issue raised by the RMA 1991 is
that it is not remedial in its purpose or effect as outlined in section 5. That provision merely
provides that the purpose of the legislation is to ‘promote the sustainable management of natural
and physical resources’ (Wai 2200: Horowhenua- The Muaiipoko Priority Report (2017))
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Impact of Part 2: Balanced judgement

‘Itis now settled law that those exercising powers under the RMA are not required to act ina manner
consistent with the principles of the Treaty of Waitangi. Rather, they must engage in balancing each
of these factors. Thus, all matters listed in sections 6 to 8 are evaluated one against the other. In
chapter 17, we considered whether such an approach to Treaty rights is consistent with Treaty
principles and concluded, as the Whanganui River Tribunal did, that it is not.’

“Furthermore —and again as Ms Chen points out — there is case law that suggests that section 8 does
not give rise to any obligation on a decision maker under the RMA to consider additional obligations,
beyond those listed in sections 6(e) and 7(a) of the Act.27 Thus, principles such as the partnérship
principle — with its accommodation between kawanatanga and rangatiratanga, its mutUal*benefit,
and its reciprocity — cannot be weighed in the balance. Only those matters listed jn{sections 6 to 8
can. We also note the tendency in the legislation to overlook the fact that the kaitiakitanga listed in
section 7 can exist only where there is rangatiratanga, because they are inektgicably linked.” (Wai
1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 —Te¥%aiao The Environment
and Natural Resources (2008))

“There is no requirement on regional or district councils, when making'decisions under the RMA,
to give effect to Maori concerns because they are Treaty rights-olders. Contrast that with the
requirement to give full expression to the purpose of the Act ds,Set out in section 5. An example of
the approach they must take comes from the decision in T&Runanga o Ati Awa ki Whakarongotai
Inc v Kapiti District Council, where the majority of the Eovironment Court found that:

We cannot see any way in which the principlessofithe Treaty of Waitangi, the principles of s 7,
or the principles of s 6 can be applied in a manner which would cause us to set to one side the
all embracing community thrust of s 5, dignéd as it is in the present case, at a living community
suffering extraordinary difficulties add,grief as a result of substandard arterials.

“While we recognise, in certain circumstarices, the need to provide for all communities, an approach
that can set aside Maori concernsdnsthe manner described above is not acceptable. In our view,
alternative options would neéd/td be explored first before a proposal got to the point where it
became a contest betweencompeting interests.” (Wai 1200 — He Maunga Rongo: Report on Central
North Island Claims Stage/l — Te Taiao The Environment and Natural Resources (2008))

Kaitiakitanga's7inadequate, Kaitiakitanga is not separate from
Rangatiratanga

“Not oply,is the definition of kaitiakitanga in the Resource Management Act 1991 inadequate, but
in s,7 itNisdisted as only one of seven other matters that ‘persons exercising functions and powers’
undég the Act ‘shall have particular regard to’. In s.6 a number of ‘Matters of national importance’
areldisted, including ‘preservation of the natural character of the coastal environment’ in s.6(a), and
‘maintenance and enhancement of public access to and along the coastal marine area, lakes, and
rivers’in s.6(d). Among all these is s.6(e): ‘The relationship of Maori and their culture and traditions
with their ancestral lands, water, sites, waahi tapu, and other taonga‘.” (Wai 45: The Muriwhenua
Land Claims Post 1865 (2002))

“We also note the tendency in the legislation to overlook the fact that the kaitiakitanga listed in
section 7 can exist only where there is rangatiratanga, because they are inextricably linked.’

“Other than broadening the category of taonga that may be considered, this provision takes Maori
little further than the Town and County Act 1977. Furthermore, taking into account kaitiakitanga, as
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listed in section 7, does not recognise that, in order to exercise kaitiakitanga, there had to be
rangatiratanga.” (Wai 1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 —
Te Taiao The Environment and Natural Resources (2008))

Direction / Accountability

Absence/Gaps in National Direction

“We reiterate here that the Treaty was between Maori and the Crown. The Crown obligation
under article 2 to protect Maori rangatiratanga is a continuing one. It cannot be avoided or
modified by the Crown delegating its powers or Treaty obligations to the discretion of local of
regional authorities. If the Crown chooses to so delegate, it must do so in terms which'€nsure that
its Treaty duty of protection is fulfilled.” (Wai 304: Ngawha Geothermal Resources (1993))

“Recommendation: The Crown produce National Policy Statements and Natignal Environmental
Standards to provide guidance to territorial authorities on enhancing and pretécting taonga and
wahi tapu.” (Wai 796: The Report on the Management of the PetroleupmResource (2010))

“However, a number of the key recommendations of the reviewsthat we have summarised have
not been implemented. In particular, despite the unanimity ofthé reviews on these key points,
there is still no standalone Maori heritage agency, and there'is still no national policy statement
for heritage management. Other areas where significant issu€s remain almost entirely
unaddressed include: the continuing ambiguity aboufthevole of, and funding for, the trust’s
register; the lack of incentive funding at the local.authority level; and the lack of funding to assist
iwi and hap to create heritage databases.” (WaihN215: Tauranga Moana 1886-2006 - Report on the
Post-Raupatu Claims Volume 2 (2010))

“Accordingly, we recommend that thelRMA regime be reformed, so that those who have power
under the Act are compelled to epgage with kaitiaki in order to deliver control, partnership, and
influence where each of these,is justified, specifically:

Greater use of national policyzstatements: We recommend that the Ministry for the environment
develop national policy{statements on Maori participation in resource management processes,
including iwi resourée;management plans, and arrangements for kaitiaki control, partnership and
influence on envifonméntal decision-making.” (Wai 262: Ko Aotearoa Tenei: (2011))

“In the NationaNPark inquiry context, we make three recommendations which, taken together, will
increase.oppeftunity for nga iwi o te kahui maunga to exercise their kaitiakitanga over their
waters\They include local action and national action and sit within the present resource
mandgement framework. Those recommendations are that:

That the Crown prepare a national policy statement for Maori participation in resource
management (section 45(1) of the RMA). Such a policy statement should be consistent with the
recommendations of Ko Aotearoa Ténei and identify mechanisms for the exercise of kaitiakitanga,
for partnerships between iwi and regional councils, and for the involvement of iwi in decision-
making with respect to te ao tiroa, the sustainable management of resources.” (Wai 1130: Te
Kahui Maunga — The National Park District Inquiry Report (2013))
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Monitoring/accountability of councils

“We reiterate here that the Treaty was between Maori and the Crown. The Crown obligation
under article 2 to protect Maori rangatiratanga is a continuing one. It cannot be avoided or
modified by the Crown delegating its powers or Treaty obligations to the discretion of local or
regional authorities. If the Crown chooses to so delegate, it must do so in terms which ensure that
its Treaty duty of protection is fulfilled.” (Wai 304: Ngawha Geothermal Resources (1993))

“We also recommend that a commissioner be established, perhaps with the title of Treaty of
Waitangi commissioner, to monitor local authorities’ performance in respect of Treaty obligations
delegated to them by the Crown.” “The Crown has failed to monitor the performance ofiits
delegated Treaty responsibilities by local authorities. Although councils are trying, theiréfférts
have been piecemeal and have not met with particular success. The Crown has failed to)monitor
this situation or assist with constructive solutions.” (Wai 796: The Report on theManhagement of
the Petroleum Resource (2010))

“We find that much more active Crown oversight is required if such trafisfegs or sharing or powers
are to occur. We find that they must occur, if the Crown is to avoid/fusther breaches of the
principle of partnership and its duty of active protection. As dem©Onstrated by the history of
customary fisheries, the Crown has a legacy of passing legislative‘provisions that would enable a
measure of Maori rangatiratanga over their property and taghga, only to then leave the provisions
unsupported and unpromoted so that they are never utilised. In such cases, as found by the
Manukau Report, ‘[t]hose words mean nothing’. The'\pFinCiple of partnership and the duty of
active protection oblige the Crown to ensure that under its legislation Maori can —and do —
exercise rangatiratanga over their taonga.” (Wai 245: Tauranga Moana 1886-2006 - Report on the
Post-Raupatu Claims Volume 2 (2010))

Transfer of Powers

Lack of use of Transfer of powers functions, and/or provisions are
inadequate

“We note the option/for transfer of power under section 33 of the Act. But it has never been used
in the Central North Island. We also note that while a local authority may agree to enter into a joint-
managemént dgreement under the Resource Management Act Amendment Act 2005 (section 4 and
sectiop”36B of the RMA), it is not required to do so. Herein lies the problem for Maori: decisions to
entef joipt-management arrangements are at the discretion of a local or regional authority. This
stbordinates iwi or hapl rangatiratanga because they cannot expect that such decisions will be
made or reviewed in accordance with Treaty principles. Such agreements could only ever operate in
a manner consistent with the RMA, which, as we have explained, is deficient in Treaty terms.”

“As we note in detail in chapter 20, consultation with Maori in the resource consent process is not
a statutory requirement under the Act unless they are recognised landowners who may be
affected by the grant of a consent. (See section 36A of the Act.) Rather, consultation is a matter
left to the discretion of the staff of the consent authority or the applicant for the consent. While
we note the decisions of the Environment Court and the High Court suggesting that it would be
good practice to engage in such consultation, it is unlikely that the failure to consult (given the new
section 36A of the Act), could now be used as the basis for rejecting a resource consent
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application.” (Wai 1200 — He Maunga Rongo: Report on Central North Island Claims Stage 1 —Te
Taiao The Environment and Natural Resources (2008))

“We recommend that the Government commit to a comprehensive review of these Acts that
achieves...” “shared power and delegation of local authorities’ functions to Maori entities in all
appropriate areas and circumstances;” (Wai 863: Wairarapa ki Tararua Report (2010))

“For several reasons, the Act’s provisions that enable Maori to exercise rangatiratanga and act as
kaitiaki in environmental management have not yet been properly realised in practice. Councils have
been slow to come to terms with the Act’s requirements to engage with Maori in their plannirg
processes. At present, the most potentially potent provisions in the Act for the exercise of Maoni
rangatiratanga are those relating to the transfer, delegation, or sharing of powers; however, cogncils
in the region have made only very small and tentative steps towards sharing powers.”Wai 215:
Tauranga Moana 1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))

“In our view, the real issue with the Act, as it stands, is that the existing legislative “pfovisions for
Maori to exercise rangatiratanga and act as kaitiaki are not being properly implemented. In
particular, after almost 20 years there has still not been a single instance ofsa ¥fansfer of powers to
iwi. Nor, in Tauranga, has there been an explicit instance of joint mapagemeéent under section 36.
There have been very tentative movements towards allowing Maorij te/rarticipate in management
functions and powers, but these fall far short of Maori aspirations, and do not reflect a true
partnership. Clearly, given such a history, the provisions relatigg to Maori management or joint
management or resources cannot be left solely at the discretien of local authorities. We find that
much more active Crown oversight is required if such transfers or sharing or powers are to occur.
We find that they must occur, if the Crown is to avoid further breaches of the principle of partnership
and its duty of active protection. As demonstrated faythe history of customary fisheries, the Crown
has a legacy of passing legislative provisions thal wquld enable a measure of Maori rangatiratanga
over their property and taonga, only to thepAeave the provisions unsupported and unpromoted so
that they are never utilised. In such caseg] asifound by the Manukau Report, ‘[t]hose words mean
nothing’. The principle of partnership gnd the duty of active protection oblige the Crown to ensure
that under its legislation Maori can~ and-do — exercise rangatiratanga over their taonga. The Crown
must actively work with tangata whenua and local authorities to identify which natural resources
and environments in TaurangadVieana will most help to restore tribal rangatiratanga over their
taonga, and are suitable for axshift in the management regime.” (Wai 215: Tauranga Moana 1886-
2006 - Report on the P@St)Raupatu Claims Volume 2 (2010))

“It is disappointing_thdt the RMA has almost completely failed to deliver partnership outcomes in
the ordinary course Jof business when the mechanisms to do so have long existed. It is equally
disappointing®that Maori are being made to expend the potential of their Treaty settlement
packages o customary rights claims to achieve outcomes the Resource Management Law Reform
projectr(mow two decades ago) promised would be delivered anyway.” ” (Wai 262: Ko Aotearoa
Ténei,(2011))

I8 RMA regime has the potential to achieve these outcomes through provisions such as sections
33, 36B, and 188. But they have virtually never been used to delegate powers to iwi or share
control with them. Where some degree of control and partnership has been achieved, this has
almost always been through historical Treaty and customary rights settlements. We do not believe
that iwi should have to turn to Treaty settlements to achieve what the RMA was supposed to
deliver in any case.” (Wai 262: Ko Aotearoa Ténei: (2011))

“Accordingly, we recommend that the RMA regime be reformed, so that those who have power
under the Act are compelled to engage with kaitiaki in order to deliver control, partnership, and
influence where each of these is justified, specifically:
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¢ Improved mechanisms for delivering control: We recommend that the RMA’s existing
mechanisms for delegation, transfer of powers, and joint management be amended to
remove unnecessary barriers to their use. We recommend that local authorities be required to
regularly review their activities to see if they are making appropriate use of sections 33 and
36B, and be required to report annually to the Parliamentary Commissioner for the
environment explaining why they made delegations or established partnerships in some
circumstances and not in others. We also recommend that the Ministry for the environment
be required to proactively explore options for delegations under section 188, and to report
annually to Parliament on this.” (Wai 262: Ko Aotearoa Ténei: (2011))

“In the National Park inquiry context, we make three recommendations which, taken togethex, Wil
increase opportunity for nga iwi o te kahui maunga to exercise their kaitiakitanga over their
waters. They include local action and national action and sit within the present resource
management framework. Those recommendations are that:

e That nga iwi o te kahui maunga and the regional councils for Manawdty=Wanganui and
Waikato enter into a partnership arrangement for the management\of'the waters of te
kahui maunga (sections 36B, 36C, and 36D of the RMA providg”dframework for this ;
section 36E, which allows for termination at 20 days’ noticg;s,hot applicable). One of the
tasks of this partnership would be the preparation of a wateemanagement plan. As a
further aspect of the partnership, when applications forwater-related consents are
considered, the hearing committee should be appoimted jointly by iwi and regional
councils.” (Wai 1130: Te Kahui Maunga — The National Park District Inquiry Report (2013))

Time focussed on fighting consents, ‘rather than being involved in decision
making

Maori have expended considerable effart on fighting resource consents. This is a costly and
ineffective way to try and shapegilanning processes, and as a result many Tauranga Maori have
become extremely frustrated, Theéw€apacity of Tauranga Maori to participate in environmental
management as kaitiaki is badljncompromised by a lack of resources. (Wai 215: Tauranga Moana
1886-2006 - Report on the Post-Raupatu Claims Volume 2 (2010))

Plan-makijqg

Plan develepment is not cognisant of Treaty relationship and interests in
taonga

‘lAs/g €onsequence, it is virtually certain that a regional geothermal plan, such as that proposed to
pe publicly notified on or about 1 July 1993 by the Bay of Plenty regional council in respect of the
Rotorua geothermal field, will fail adequately to protect Maori Treaty rights in their geothermal
taonga. Such failure on the part of the Crown is inconsistent with its Treaty duty to protect the
claimants’ interest in their taonga. As a consequence, claimants are likely to be prejudicially
affected by such breach of duty.” (Wai 153: Te Arawa Geothermal Resources (1993))
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Iwi Management Plans (IMPs) have little weight, or are not resourced

“lwi management plans can also now be a powerful tool, but neither central nor local government
has properly resourced such plans, and (at least initially), they had very little statutory weight.”

“Instead of being involved in decision making and engaging in the preparation of plans, Tauranga
Maori have expended considerable effort on fighting resource consents. This is a costly and
ineffective way to try and shape planning processes, and as a result many Tauranga Maori have
become extremely frustrated. The capacity of Tauranga Maori to participate in environmental
management as kaitiaki is badly compromised by a lack of resources. Further, their largely
unsuccessful battles show that the values of Tauranga Maori, particularly those of a spiritual
nature, are not well understood by the general public or local authorities, and are oftemgiven little
weight in their planning processes.” (Wai 215: Tauranga Moana 1886-2006 - Report'on the Post-
Raupatu Claims Volume 2 (2010))

“Accordingly, we recommend that the RMA regime be reformed, so that th@sewho have power
under the Act are compelled to engage with kaitiaki in order to delivey/€ontrol, partnership, and
influence where each of these is justified, specifically:

¢ Enhanced iwi management plans: We recommend that the,RMA be amended to provide for
the development of enhanced iwi resource managemeritplans; that these plans be developed
by iwi in consultation with local authorities; that these ptans identify iwi resource
management priorities and opportunities for delegatioh of control to kaitiaki or establishment
of partnerships; and that these plans be confirmed during a joint statutory negotiation process
between iwi and local authority representatives during which there may be compromise. We
recommend that, once adopted, these @lansshave the same status under the RMA as any
district or regional plan or policy statéptent as the case may be.” (Wai 262: Ko Aotearoa Ténei:
(2011))

“Our recommendations recognise thevery particular character of our inquiry district, the
importance of the waters fogthé nga iwi o te kahui maunga, the impacts of the TPD on these
waters, and the opportunities and limitations of the RMA.”

“In the National Parkisquiiry context, we make three recommendations which, taken together, will
increase opportufity)for nga iwi o te kahui maunga to exercise their kaitiakitanga over their
waters. They igelide local action and national action and sit within the present resource
management framework. Those recommendations are that:

e THe Chown provides funding for the preparation of an iwi management plan for the waters of
t€ kahui maunga (section 61(2A)(a) of the RMA). This funding should be ongoing and take into
account capacity building and monitoring needs” (Wai 1130: Te Kahui Maunga — The National
Park District Inquiry Report (2013))
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Crown definition of partner

Impact of iwi authority definition

“That the Crown take urgent action to amend the procedural provisions of the Resource
Management Act 1991 to ensure that all Maori with interests in multiply-owned Maori land have
the right to be informed on all matters affecting their land” (Wai 38: Te Roroa Report (1992)

“The Crown has identified a problem with multiply-owned Maori land in relation to resource
management matters and has provided a solution, the “iwi authority”, which is assumed to be a
traditional concept. To provide what is thought to be a “Maori” solution suggests an assumption
that it is a Maori problem. It is not. It is a Crown problem...” “In our view there is an urg€ntineed
for amendment to the Resource Management Act 1991 in order to overcome prohlémsjsuch as
those in relation to s353 “iwi authorities” and the time limits throughout the Act{’ (Wai 38: Te
Roroa Report (1992)

Tangata Whenua, Mana Whenua definitions

“We find that we must part company with the understanding of/tahgdta whenua’ and ‘mana
whenua’ as used in the Reserves Act 1977, the Conservation,Act 1987, and the Resource
Management Act 1991. In section 2 of the latter, ‘mana whégta’ means ‘customary authority
exercised by an iwi or hapu in an identified area’. ‘Tangata whenua’, in relation to a particular
area, is defined as meaning ‘the iwi or hapu that halds tftana whenua over that area’. We think
that this confuses several things, not least by its @ssq¢iation of ‘tangata whenua’ with power. We
have thought it best to leave aside the legal defiqitions and to look at the matter solely in
customary terms.”

“As we see it, the core meaning of ‘tangata whenua’ relates to an association with the land akin to
the umbilical connection betweeriafi unborn child and its mother. It comes from creation beliefs
holding that Maori were born efPapatuanuku (Mother Earth) and is used to describe the first
people of a place, as though they were born out of the land. However, it is also used to describe
those who have becomg gne with the land through occupation over generations. It is relevant to
ask whether the newComers placed the placenta of the new born on the land, whether their
ancestors have beenyregularly buried in particular sacred sites, and whether regular respect for
those ancestogs.@n®’sites is still maintained.”

“These and similar questions define the degree of permanence or transience in cultural terms.”

“Aceatdingly, it is possible that some people can be more ‘tangata whenua’ than others, so that
th€term ‘tangata whenua tuturu ake’ or ‘the true tangata whenua’ might be used to distinguish,
for example, Moriori, from Ngati Mutunga of Rekohu. Moriori described the latter as ‘tangata

rn

whenua iho’ meaning ‘afterwards’.

“But ‘tangata whenua’ is not customarily used to describe political power. Instead, it would be
appropriate for Maori speakers to talk of conquerors on the one hand and the true owners of the
soil, the tangata whenua, on the other.”

“[W1]e cannot support the approach adopted in the Resource Management Act 1991, which
defines tangata whenua by asking who has the customary authority in a place. If that question can
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be answered at all, the answer will surely exclude many who are properly tangata whenua as well.
If it is the intention of the Act that some special consideration should be given to Maori who have
ancestral associations with particular areas of land, then we think that it would be best if that were
said. It might then be found that more than one group has an interest. If in any particular case it is
intended that particular Maori communities should be heard, then it would be best to describe the
type of community, be it traditional or modern.” (Wai 64: Rekohu- A Report on Moriori and Ngati
Mutunga Claims in the Chatham Islands (2001))

Wahi tapu and Heritage protection

Wahi tapu protection — inc crown-Maori working together to work‘this
through

“To fulfil its obligations under the Treaty, we do not consider that the procedure tnder the
Resource Management Act for the creation of heritage protection authoritigs'is'ah option to be
adopted by the Department of Conservation. We accept the claimants’ s@ibmission that it would be
a violation of their rangatiratanga.” [ More extensive section on wahi€apul}(Wai 38: Te Roroa
Report (1992)

“We acknowledge the role of the Resource Management Act irthe protection of wahi tapu and
taonga, and appreciate that this Act is an attempt by Government to provide a holistic approach to
the management of resources and taonga. But we also€onsider that it should be noted that the
legislation is complex, and specialist legal advice is cukzéntly required for access to the full range of
legislative protections on offer. The various protgctiye options provided by the Act are not used
consistently by territorial authorities nationwide,*

“We suggest that, for the Resource Managément Act to be a more consistently effective tool for
Maori (which the Crown has concededhis not always the case), the Government, local authorities,
and Maori should work together to €nsure an understanding of the processes on offer, as well as a
consistent approach to their applitation. We acknowledge that the Resource Management Act
already makes provision for'these parties to work together, and we encourage the use of these
available provisions forgrotection of wahi tapu to the fullest extent possible. Use of the existing
provisions under the/Rgsource Management Act should be carefully monitored, so that the Crown
can put in place efféetive mechanisms should the existing provisions be less than fully adequate. In
the Report on.the,Manukau Claim of almost 20 years ago, the Tribunal observed, and we agree,
that wahi tapw,protection procedures must be publicised. We note that such a step appropriately
involves.the'fdll participation of both Crown and Maori as Treaty partners.” p965 (Wai 686: The
Haurpaki,Réport Volume 3 (2006))

s of the existing [Wahi tapu]provisions under the Resource Management Act should be carefully
monitored, so that the Crown can put in place effective mechanisms should the existing provisions
be less than fully adequate” p965 (Wai 686: The Hauraki Report Volume 3 (2006))

“Recommendation: The Crown produce National Policy Statements and National Environmental
Standards to provide guidance to territorial authorities on enhancing and protecting taonga and
wahi tapu.” (Wai 796: The Report on the Management of the Petroleum Resource (2010))

“In 1992 the Te Roroa Tribunal provided a sustained analysis of the proper role of tangata whenua
and the Crown in the management of Maori cultural heritage. That Tribunal found that Maori
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participation in what others decide to do with their taonga is not the proper partnership envisaged
by the Treaty:

Wahi tapu are taonga of Maori, acknowledged as such in article 2 of the Treaty. The role of the
department and Historic Places Trust in the ‘partnership’ is not a decision making role or being
‘included’ in what is not theirs. Rather, it is to assist Te Roroa by the provision of services and
advice when they are sought, to enable them to protect and care for the wahi tapu.” p291

“That Tribunal further proposed that the Crown:

re-affirms the traditional and Treaty rights of tangata whenua to control and protect their gwn
wahi tapu and requires the Department of Conservation and other of its agents concerned in
the management of national and cultural resources to give practical effect to this
commitment.”p292

“We endorse these findings of the Te Roroa Tribunal. The issue is whether Crowid legislation and
policy has since evolved to enable Tauranga Maori to exercise rangatiratangagtauthority and
control), and act as kaitiaki (protect and care for) over their cultural heritagex!

“Before we address this issue however, we need to make clear that.the{capacity of the Crown to
enable Maori to exercise rangatiratanga and to act as kaitiaki wilkdiffef depending on the specific
category of land at issue, for example, Crown land, public landxoWned by local authorities, and
private land. The latter categories present particularly complex problems of how to best reconcile
public rights of access and enjoyment, or the legitimate, property rights of private landowners, with
the equally legitimate right of tangata whenua to retdimulinks to their significant sites within their
ancestral landscape. These issues are further commplieated in situations where Maori have lost their
ancestral lands in ways inconsistent with the phineiples of the Treaty. We acknowledge the
complexity of the issues involved but consjder’that the Crown and Maori must not resile from
cooperating to find avenues for the express§ion of Maori rangatiratanga and the exercise of
kaitiakitanga”

“To this day neither the Historic Plaeés Act nor the Resource Management Act provide Tauranga
Maori with any straightforwagd fmechanisms to exercise rangatiratanga and act as kaitiaki over
their ancestral places onsany of these categories of land. One mechanism which might come
closest is the possibility,‘inder both the Historic Places Act and Resource Management Act, that
Maori groups mightsbegdéme heritage protection authorities, able to issue heritage protection
orders. Under the Rgsource Management Act, an iwi authority, Maori trust, or incorporation, can
in theory beégmme heritage authorities if constituted as a body corporate, and if the Minister for
Culture and\deritage accepts their application.”

“The e, Roroa Tribunal commented that there may be several issues for Maori in considering
undertaking this process. First, that Tribunal felt that the requirement to be a body corporate was
jnappropriate, since the trustees who administer marae, the cultural foci of Maori communities,
do not constitute a body corporate. We note, however, that trusts and incorporations established
under Te Ture Whenua Maori Act 1993, and Maori trust boards, are body corporates. Secondly,
disclosing the location of wahi tapu and scrutiny at public hearings could pose threats to their
security. Thirdly, and most significantly, substantial costs are involved in making a heritage order,
including one-off costs for applying (and a high likelihood of appeal) and ongoing costs in
processing resource consent applications. In particular, landowners can apply for compulsory
purchase and compensation by the heritage authority if they cannot sell or use their land in a
reasonable manner.294 Making a heritage order therefore inevitably involves significant delays,
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financial costs, and considerable risks ; as the Parliamentary Commissioner for the Environment
noted in 1996, it is a last resort option for protection.” p295 (Wai 215: Tauranga Moana 1886-2006
- Report on the Post-Raupatu Claims Volume 2 (2010))

Funding and Support for heritage protection including Historic Places Trust

However, a number of the key recommendations of the reviews that we have summarised have
not been implemented. In particular, despite the unanimity of the reviews on these key points,
there is still no standalone Maori heritage agency, and there is still no national policy statement
for heritage management. Other areas where significant issues remain almost entirely
unaddressed include: the continuing ambiguity about the role of, and funding for, the trust’s
register; the lack of incentive funding at the local authority level; and the lack of funding.to\assist
iwi and hapd to create heritage databases.” (Wai 215: Tauranga Moana 1886-2006 {Report on the
Post-Raupatu Claims Volume 2 (2010))

Capacity and Capability

Capacity to participate fairly

“It has failed to ensure that Te Tau lhu iwi have adequdteNcapacity to participate in a fair and
effective manner. These are significant breaches. As a esult, iwi are faced with insufficient regard
to, or even understanding of, their values and inter€sts.¥and an inability to participate on a level
playing field with consent applicants and authorjties\ Although the Crown says that it has devoted
‘significant resources’ to improving this situatienywe were provided with almost no evidence of it,
despite the importance of this legislation an@ithe tompelling claimant evidence about the problems
with it. Clearly, the claimants have been_pr€judiced by these breaches of Treaty principle.”

“The Tribunal also highlighted problems with resource and fishery management regimes and
recommended changes and imprév€ments to ensure that these regimes were more consistent with
the Treaty. The Crown adpiitted that the Resource Management Act 1991 was not being
implemented in a manner that provided fairly for Maori interests.” (Wai 785: Te Tau lhu o Te Waka
a Maui: Report on North€kn South Island Claims (2008))

“We consider that thefe,are fundamental flaws in the operation of the current regime for
managing the petroléum resource which arise from the combined effect of the following
features...” “tRe-mited capacity of ‘iwi authorities’ to undertake the role envisaged for them in
the regime¥ (Wai 796: The Report on the Management of the Petroleum Resource (2010))

“We récommend that the Government commit to a comprehensive review of these Acts that
achieVes...” “increased capacity of tangata whenua to engage meaningfully in resource
rmanagement decision-making (which will involve paying and training them)’” (Wai 863: Wairarapa

ki*Tararua Report (2010))

The capacity of Tauranga Maori to participate in environmental management as kaitiaki is badly
compromised by a lack of resources. (Wai 215: Tauranga Moana 1886-2006 - Report on the Post-
Raupatu Claims Volume 2 (2010))

“Accordingly, we recommend that the RMA regime be reformed, so that those who have power
under the Act are compelled to engage with kaitiaki in order to deliver control, partnership, and
influence where each of these is justified, specifically:
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¢ A commitment to capacity-building: We recommend that the Ministry for the environment
commit to building Maori capacity to participate in RMA processes and in the management of
taonga, and that this commitment should include providing resources to assist kaitiaki with
the development of iwi resource management plans, and assisting kaitiaki to develop the
resources or technical skills needed to exercise their kaitiaki roles.” (Wai 262: Ko Aotearoa
Ténei: (2011))

Maori-owned land

Interface with Te Ture Whenua Maori Act 1993

“The Tribunal also highlighted problems with resource and fishery management regirfiesand
recommended changes and improvements to ensure that these regimes were more tensistent
with the Treaty. The Crown admitted that the Resource Management Act 1991 was not being
implemented in a manner that provided fairly for Maori interests. The Tribwgal’s feport highlighted
a number of shortcomings with respect to the current ‘offer-back’ regimé&uwader the Public Works
Act 1981. It recommended amendments to Te Ture Whenua Maori AG&2993 and the Public Works
Act to address these issues.” (Wai 785: Te Tau lhu o Te Waka a Maui: Report on Northern South
Island Claims (2008))

“As in 2013 (and in the research and reviews leading up to,it), many people raised the issue of
barriers to development that had not been addressed by, the Crown and that were not the subject
of the proposed reforms:

There is a clear view among hui participantssthat/the success of any reforms does not rest on
legislation alone but also needs to be bagked with access to resources such as fresh water and
financial support. At almost every hui wéeard significant concerns about landlocked Maori land
and the impact of other legislation, particularly the Resource Management Act 1991, the Local
Government (Rating) Act 2002, and the Public Works Act 1981.” (p122 Wai 2478: He Kura Whenua
ka Rokohanga- Report on Claims‘apbedt the Reform of Te Ture Whenua Maori Act 1993 (2016))

Issues of multiply swned lands

“That the Crown res@ufce’an advocacy service to represent all Maori with interests in multiply-
owned Maori lan€ and*provide advice to Maori in relation to resource management and
conservation issuBs” (Wai 38: Te Roroa Report (1992)

Remoéye impediments to Papakainga across planning legislation including
RMA

“We recommend that the Crown reviews the Resource Management Act and other planning
legislation, policy, and practice, to ensure that Whanganui Maori are not unduly prevented from
building houses on, or developing, their own land. It should work with local authorities to ensure
that they have proper regard to the importance of Maori being able to maintain their papakainga.
It should also engage with iwi Maori on the kaupapa of regional development, with a view to
creating opportunities for people to participate in economic ventures that make it viable for them
to occupy their ancestral kainga”. P1176 (Wai 903: He Whiritaunoka- The Whanganui Land Report
Volume 3 (2015))
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Engagement / Consultation

Timing of consultation

“The Crown has identified a problem with multiply-owned Maori land in relation to resource
management matters and has provided a solution, the “iwi authority”, which is assumed to be a
traditional concept. To provide what is thought to be a “Maori” solution suggests an assumption
that it is a Maori problem. It is not. It is a Crown problem...” “In our view there is an urgent need
for amendment to the Resource Management Act 1991 in order to overcome problems such as
those in relation to s353 “iwi authorities” and the time limits throughout the Act.” (Wai 38: Te
Roroa Report (1992)

Not proper engagement undertaken on specific issues

“While the Act provides for consultation with iwi by local and regional aithorities, Muriwhenua
people feel that in the past this has either not occurred, or has beep«inddequate.” (Wai 45: The
Muriwhenua Land Claims Post 1865 (2002))

Not consulted on gravel extraction

“In our inquiry, claimants said that they were not even properly consulted over environmental
matters. Management of the Ohinemataroa River, in particdlar the selling of gravel, was cited as one
instance in which the rights and interests of tangafa Whenua were virtually ignored.” (Wai 894: Te
Urewera Report Part VI (2015))

Consenting

Resource consenting progesses fails to respect, provide for and protect the
special relationship of\[tribe] with the [river]

“While the ‘He Hokioj/Rerefiga Tahi/The Lake Horowhenua Accord’ (2013) has created
opportunities to warkdn/artnership with local bodies, and that is to be applauded, under the RMA
1991 and the loeahggvernment legislation Mualipoko have no lawful rights to control or to enforce
the commitments'made in that accord In other words, Mualpoko mana whakahaere (control and
management) bver their taonga is not fully provided for under the current legislative regime Such
a situafion can be compared to the rights that the Waikato-Tainui river tribes have in terms of the
Waikatq*River under the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010. The
20%Q Yegislation states that the ‘RMA 1991 gave regional and local authorities substantial functions
and powers over natural resources, including the power to grant resource consents for river use’.
It is further recorded that the RMA does not provide for the protection of the mana of the river or
the mana whakahaere (ability to exercise control, access to, and management of the river) of
Waikato. It notes the number of resource consent proceedings that the tribe had been involved in,
and then the Crown acknowledges, among other things, that it ‘failed to respect, provide for, and
protect the special relationship of Waikato-Tainui’ with the river.” (Wai 2200: Horowhenua- The
Muadpoko Priority Report (2017))
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Joint consent committees put to greater use
“Recommendation: Joint consent hearings by local authorities be put to greater use.” (Wai 796:
The Report on the Management of the Petroleum Resource (2010))

Government & Council capability

Low level engagement with Te Ao Maori and Maori perspectives exhibitied
by central and local government decision-makers

“[Under ‘Systemic problems in the current regime’ We consider that there are fundapental*flaws in
the operation of the current regime for managing the petroleum resource which\arise from the
combined effect of the following features...” “the low level of engagement with tévao Maori and
Maori perspectives exhibited by central and local government decision-makeks.” (Wai 796: The
Report on the Management of the Petroleum Resource (2010))

“We recommend that the Government commit to a comprehensive rediewrof these Acts that
achieves...” “substantial upskilling of council staff and councillors in”tinderstanding the Maori
world-view, including enhanced skills in te reo Maori me 6na tikdnga=(the Maori language and
related customs). Councils should also be required to provide.incdming councillors and new staff
with information and education material on (among other matters) local tribal boundaries and
significant sites ; local tribal organisations, trust boardsicorporations and leaders ; the current
Treaty discourse ; Treaty settlements ; and Crown Treatyobligations and how they are expressed
in the Resource Management Act 1991 and locallgovérnment legislation.” (Wai 863: Wairarapa ki
Tararua Report (2010))

Further, their largely unsuccessful battles'siiow that the values of Tauranga Maori, particularly
those of a spiritual nature, are not well understood by the general public or local authorities, and
are often given little weight in theif planning processes.” (Wai 215: Tauranga Moana 1886-2006 -
Report on the Post-Raupatu ClaimsWo6lume 2 (2010))

Greater willingness/needed

“There is tremend0Us ‘and largely untapped potential for Tauranga Maori to play a much greater
role as kaitiaki.ovemnthe environments of Tauranga Moana, and to help restore their ancestral
landscapes and‘the taonga of their waterways. Realising their desire to be kaitiaki will require
much mare eehstructive working relationships to be forged between tangata whenua, councils,
and the.wjder community. There is considerable scope for such relationships under current
legisiation; what is required is a greater willingness to realise the enormous potential benefits
from Maori involvement.” (Wai 215: Tauranga Moana 1886-2006 - Report on the Post-Raupatu
Claims Volume 2 (2010))
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Relationship with different categories of land

Clarification of no loss of treaty interest if land has been alienated

“We have stressed that the Crown has always acknowledged that it has been bound to uphold the
property rights of Tauranga Maori over their lands, waters, and taonga, as determined by their
own customs. Any abrogation of this standard by the Crown constitutes a breach of the Treaty.”

“However, a further issue then arises — one which is critical in the context of these claims.”

“This is the question of whether, if Tauranga Maori have lost legal rights over their taongaby
means that are inconsistent with Treaty principles, they may not now retain any Treatyinterests in
their taonga. This is a very significant issue for the hapi of Tauranga Moana, singé se Much of their
property has been alienated. They have thereby lost the ability to control or eare for their taonga,
including wabhi tapu (as discussed in chapter 8), and waterways.”

“The Tribunal’s Petroleum Report and He Maunga Rongo have eachfouhdthat Maori retain ‘a
Treaty interest’ whenever legal rights are lost by means that are ingonsistent with Treaty
principles. Further, when a Treaty interest arises:

there will be a right to a remedy and a corresponding obligation on the Crown to negotiate
redress for the wrongful loss of the legal right. Miest igfportantly of all, the Treaty interest
creates an entitlement to a remedy for that loss\gdditional to any other entitlement to a
remedy.” (Wai 215: Tauranga Moana 188652006 - Report on the Post-Raupatu Claims Volume
2 (2010))

Crown and Maori to not resile ffom cooperating to find avenues for the
expression of Maori rangatiratanga and the exercise of Kaitiakitanga
(pertaining to differefit.categories of lands)

“Before we address this\gstre however, we need to make clear that the capacity of the Crown to
enable Maori to exereiserrangatiratanga and to act as kaitiaki will differ depending on the specific
category of land.at issue, for example, Crown land, public land owned by local authorities, and
private land..JRe"atter categories present particularly complex problems of how to best reconcile
public rights oflaccess and enjoyment, or the legitimate property rights of private landowners, with
the eqdally legitimate right of tangata whenua to retain links to their significant sites within their
ancéstraandscape. These issues are further complicated in situations where Maori have lost their
dneestral lands in ways inconsistent with the principles of the Treaty. We acknowledge the
paMmplexity of the issues involved but consider that the Crown and Maori must not resile from
cooperating to find avenues for the expression of Maori rangatiratanga and the exercise of
kaitiakitanga”

“To this day neither the Historic Places Act nor the Resource Management Act provide Tauranga
Maori with any straightforward mechanisms to exercise rangatiratanga and act as kaitiaki over
their ancestral places on any of these categories of land. One mechanism which might come
closest is the possibility, under both the Historic Places Act and Resource Management Act, that
Maori groups might become heritage protection authorities, able to issue heritage protection
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orders. Under the Resource Management Act, an iwi authority, Maori trust, or incorporation, can
in theory become heritage authorities if constituted as a body corporate, and if the Minister for
Culture and Heritage accepts their application.”

“The Te Roroa Tribunal commented that there may be several issues for Maori in considering
undertaking this process. First, that Tribunal felt that the requirement to be a body corporate was
inappropriate, since the trustees who administer marae, the cultural foci of Maori communities,
do not constitute a body corporate. We note, however, that trusts and incorporations established
under Te Ture Whenua Maori Act 1993, and Maori trust boards, are body corporates. Secondly,
disclosing the location of wahi tapu and scrutiny at public hearings could pose threats to their
security. Thirdly, and most significantly, substantial costs are involved in making a heritage orders
including one-off costs for applying (and a high likelihood of appeal) and ongoing costs in
processing resource consent applications. In particular, landowners can apply for compulSoty
purchase and compensation by the heritage authority if they cannot sell or use theifland in a
reasonable manner.294 Making a heritage order therefore inevitably involves significant delays,
financial costs, and considerable risks ; as the Parliamentary Commissioner fof the Environment
noted in 1996, it is a last resort option for protection.” p295 (Wai 215: Tasranga Moana 1886-2006
- Report on the Post-Raupatu Claims Volume 2 (2010))

Other

Extent of availability of Legal Aid

“In order to ensure the fullest possible protectiog ofiMaori interests, legal aid for appeals to the
Environment Court (the final resort for objedtors)should be more readily available to hapl and
tribal authorities.” (Wai 796: The Report épsthe Management of the Petroleum Resource (2010))
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Introduction

The Resource Management Review Panel (the Panel) is being established to work with officials te
prepare proposals for reform of the Resource Management Act 1991 (RMA). This will include delivecing
reform proposals for public consultation.

This document provides the Panel with a summary of relevant external work to considenduring the
review process. Part 1 covers the latest and most relevant reports. Part 2 covers reports that have
been superseded, summarised, or developed in later reports.

In addition to these external reports, the Ministry for the Environment (MfE) has produced a variety
of briefings and analysis on the resource management system, and may providectthese at a later date.

MfE will be providing suggested chapters for the final report in the Policy Framework’ paper. The
summary of each report indicates which chapters each report may hé€relevant to.
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Part 1

This section addresses the latest and most relevant reports.

Environmental Defence Society (2018) The Next Generation: Synthesis Report
Relevant report chapters Associated document(s)

Relevant to all chapters EDS (2018) RM Reform Phase 1 Working Papers 1-32

The Next Generation Synthesis Report (Summary for /<\

Policy Makers)? C)
Summary ‘;?*’

The Environmental Defence Society (EDS) are carrying out a large-scale review resource
management system in two phases. This report represents a detailed synthe ase 1, and
summarises three previous working papers.

The report seeks to advance debate about the future of the resource m ent system beyond
a discussion about problems with the RMA by providing a ‘first pri s’ analysis of resource
management. To ensure their analysis is comprehensive, and to av ing constrained by current
legislative structures, EDS define the scope of the system in{broad terms as the set of public
interventions designed to influence how, when, where, why Oy whom resources are (or are not)

used. \

The Synthesis report:

¢ defines the existing system and breaks I@S\ into different parts for analysis

e considers the current context for refof luding historic factors and future challenges

e discusses relevant policy framew or de5|gn of legislation and institutions

e presents three potential mode future reform

e sets up for Phase 2 of th@ , Which will focus on developing a preferred model and

transitional pathway to rom the current system. This will proceed in three parts
throughout 2019.

Fundamentally, EDS believeﬁ‘at a future system should:

1. impose bott es

2. managet Qﬁ‘s above bottom lines

3. fundan re the delivery of public goods (including infrastructure)
4. purs d’ outcomes (not just prevent or manage ‘bad’ outcomes)
S pr&é and promote Maori interests

6

olve disputes and allocate rights to use non-private resources.

T %ort provides useful commentary about how to go about designing these functions. Key
tures of the report’s three models are detailed below. EDS has selected these to show the

% bition of reform being contemplated.

v/
&

! http://www.eds.org.nz/assets/Publications/RMLR%20Synthesis%20Report_LO-RES.pdf
2 Working Paper 1: http://www.eds.org.nz/assets/Publications/RMLR%20Working%20Paper%201_WEB.pdf
Working Paper 2: http://www.eds.org.nz/assets/Publications/RMLR%20Working%20Paper%202_WEB.pdf

Working Paper 3:
http://www.eds.org.nz/assets/Publications/RMLR%20Working%20Paper%203%20WEB%20FINAL.pdf

3 http://www.eds.org.nz/assets/Publications/RMLR%20Report%20Summary_FINAL%202.pdf
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e Model 1

New spatial planning legislation would be introduced to direct and align decision
making under the RMA, LGA and LTMA.

The RMA would be amended to require central government to create a
comprehensive suite of regulatory bottom lines in an integrated government policy
statement (integrating existing NPSs and NESs).

An expanded range of principles would be added to sections 6 and 7 of the Act (eg.
the benefits of urban renewal and social wellbeing).

A Resource Management Commission would be given responsibility for
environmental reporting, and the government would be required to take action in
response to negative indicators.

The EPA would take on a more proactive role in performing strategic environmenta
assessments of particular sectors.

e  Model 2

The RMA would be split into a Planning Act and an Environmental Pgbtection Act.
The Planning Act would also incorporate the infrastructure aspeets,ofsthe LGA and
LTMA, and the new Urban Development Legislation (Kainga ®ra—Homes and
Communities Bill)*,

Local government arrangements would be overhaulédywith the creation of
regional-level unitary councils and regional level codnel=controlled organisations
for the provision of water and waste-water service§.

Unitary councils would do planning, and th€ £PA would become a national
environmental regulator, taking on the <utheht environmental management
responsibilities of regional councils.

There would be a separate Allocatiom\Act, which would deal with the current
resource allocation functions of the RMA; Crown Minerals Act, and Fisheries Act.

e Model 3

The RMA would be split intoZam\Erivironmental Protection Act, focused on setting
bottom lines, and a Resourte'Stewardship Act to make decisions about resource use
above bottom lines.

The Environmental, Protection Act would also incorporate a range of conservation
statutes.

The Resource, SteWardship Act would require unitary plans subject to a single-stage
hearing by @ mixéd membership hearings panel, comprising an Environment Court
judge, gXpert commissioner(s), and representatives of the central government,
regiofal eouncil, territorial authority and iwi. There would be no appeals on the
metitsvConsents would be decided by the EPA (for provisions inserted under the
Eovironmental Protection Act) or independent commissioners (for provisions
inserted under the Resource Stewardship Act).

The tax system would be gradually reconfigured on the basis of an environmental
footprint tax.

The SynAthesis report does not recommend any particular model of reform. Rather it lays the
foumdation for Phase 2 of the review, which will develop recommendations and an implementation
pathway. The first working paper of Phase 2 was realised earlier this year and is summarised

separately.

4 https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_88098/k%C4%81inga-ora-
homes-and-communities-bill






Environmental Defence Society (2019) A Pathway to Reform Working Paper 1: Criteria
for reform®

Relevant report chapters Associated document(s)

Purpose EDS (2018) The Next Generation: Synthesis Report

Decision-making principles {5;?&
Treaty of Waitangi g».n_;“;i;)‘o“j
Summary %‘ 0

This is the first working paper of Phase 2 of EDS’s RMA reform project. This phase builds on Phs

g

U
and is developing a preferred model for reform by the end of the year. It's three stages{ig'l"e}:L )

1. generate a set of criteria to choose between different reform options ,{’%\f’%
* J
2. apply that set of criteria to develop a preferred model 4

£ %,
AN
3. map out a pathway to the preferred model from what we have now. ﬁ:&%
. \™

This report investigates types of criteria to assess reform options, and prgggz\its three different sets
of criteria described as ‘progressive,” ‘transformational’ or 'market-ledéfzfibj}sets the foundation for

selecting a set of criteria to use to construct a preferred model for @Ta:t‘?im.
\_J

In this report, EDS distinguishes between ‘substantive criteria'@ér,{%lﬁcomes' (to help decide which
mix of ethics and principles they wish to see in a future syst%iﬁ‘l%hd ‘pragmatic criteria’ (that reflect
more practical considerations about the process of reform). "

4
o \

r 4
y,

o~ N\
The way different criteria are expressed or given pgidﬂtv#elative to one another will heavily affect
the preferred pathway to reform. Clearly different :{éﬂt‘s of criteria, or priorities, have the ability to
lead the reform in entirely different direction;\s.:‘\@faj

3 <o D
The next reports will determine which sebf‘/f%?iteria EDS prefers.

N\

-

Key ideas for the review

\
Goals, objectives and criteridvfieed to be scoped to form the analytical framework for the
/“« %
comprehensive review. Thé EDS report provides a useful resource to ensure that all factors are
considered in develogon{égtfof a policy framework for the comprehensive review.
7 .

The deliberate frgmiéibf the different set of criteria by EDS is an important reminder that how the
overarching goﬂé?wﬁectives and criteria are framed will have a clear influence over the outcome.
Setting out deﬁf@“?‘ate direction makes sense for such a complex project with so many moving parts.
It means tlf‘\‘ht,,all'components of the review should be clearly moving towards the same outcome.
How)e\@f;ﬁ’?nce EDS choose a particular set of criteria, depending on what is selected, their pathway

to ’Q{ds}é’{preferred option could go in a different direction to the comprehensive review.
oY 4

S http://www.eds.org.nz/assets/Publications/RMLR%20Pathway%20to%20Reform_Phase%202%20WP1.pdf



New Zealand Productivity Commission (2017) Better urban planning®

Relevant report chapters Associated document(s)

Relevant to all chapters Draws on previous reports:
NZ Productivity Commission (2016) Using Land for O
Housing ~

NZ Productivity Commission (2014) Regulatory
Institutions and Practices

Summary

The Better Urban Planning inquiry is one of a series of reviews to point out sv.:{ce‘?natlc
underperformance in resource management, planning and infrastructure provision. *“*'\ N
)

It also continues the themes identified in previous Productivity Commission repgﬁs %lng Land for
Housing (2015) found that planning practice failed to provide for growth mcpa because urban
needs had been subordinated and regulatory functions had expanded”»,;% scope. Regulatory
Institutions and Practices (2014) set out principles for good regulatloqfthé‘t I§ not more complex or
intrusive than necessary in achieving the outcomes sought. -*—\3‘ N\

This report provides a structured evidence base on the benef@;of‘éltles and the complexity and
challenges of managing the effects of human activities ihe?p
evaluated under the RMA, LGA and LTMA. NV

rformance of urban planning is

The report finds that the planning system has peﬁO{ﬁ;‘ed)soorly in delivering the outcomes sought,
both in terms of urban and environmental outoom'*eS: Urban development capacity and housing
supply has significantly fallen short of demapdalea)d%ng to housing affordability problems in major
cities. Environmental outcomes have be?)a‘?mxed and urban freshwater quality in particular has

deteriorated. {'ﬁ“ a\

The report outlines that in recentvyeafs*growmg frustration with the resource management and
planning system has led to a nurhber of successive legislative amendments to work around the
system. This includes bespoke b{anhlng processes in Auckland and Christchurch. While the bespoke
processes have had some su&Sess taken as a whole this has tended to increase complexity and
reduce coherence. Thg*’{géent amendments have also failed to address fundamental issues in the
system’s design. ~

Key ideas fqp':the;-réiliew
V)
The Prgd;,gctlwfy Commission’s view is that significant legislative change would need to be combined
Wlth/’a Q‘pge of institutional and practice initiatives to affect a step-change in how our planning
eny‘works This is because the root causes of outcomes in the planning system are largely a
g‘i:ﬁuct of poorly aligned incentives, institutions and processes. Progressing fundamental resource
/ ‘x:fnanagement and planning system reform is an opportunity to revisit these arrangements; however

\‘(V it requires a focus beyond legislative change.

» N
S N\ J
S .\ \\c"

/Z; '/'fsf The following table presents some important problems and recommendations identified by the
¢/ W
‘V@%\“"’ Productivity Commission.

Shttps://www.productivity.govt.nz/sites/default/files/MASTER%20COMPILED%20Better%20urban%20planning%20w
ith%20corrections%20May%202017.pdf






. . .
Institutional

decision
making

Unclear rationale for division of | e
roles and responsibilities and
poor interface between central
and local government.

Central government is largely
absent from land use planning
decisions, but very involved in )
land transport issues.

Lack of capacity and capability
of central and local
government.

More central government
engagement in the land use planning
system, including in decisions with
national spillovers and through better
monitoring and sharing of best
practice.

Greater focus on rigorous analysis of
policy options in local decision making










Waste disposal®*

Local government should be better supported, as needed, to develop effective bylaws or
consenting requirements for farm dumps and other, unknown, waste disposal sites, through an
overarching regulatory framework for wastes such as agricultural waste. MfE should investigate
whether a national environmental standard about waste is an appropriate mechanism to deliver
this framework. In principle, wastewater treatment plants should be incentivised to reduce

emissions. Q)q/
N

14 page 541
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Local Government New Zealand (2019) Independent Analysis of the 2017/2018
Compliance Monitoring and Enforcement Metrics for the Regional Sector

Relevant report chapters Associated document(s)
National Direction EDS (2017) Last Line of Defence
Q)
Economic instruments MfE (2018) Best practice guidelines for compliance, ,{-?f if
Regional anddistrice planning monitoring and en_forcelrsnent under the Resource "Jﬁ%ﬁ
Management Act 1991 N+~
Consenting/permitting < -
| AN\

Compliance and enforcement ()

Ly
Monitoring o N

\

Institutional roles and responsibilities

Summary

& 'Q\»

This report is a sector-led effort under the Compliance and Enforcemqgtﬁp”eaal Interest Group
(CESIG), to improve the availability of data on compliance, monltoghg;énd enforcement (CME)
functions under the RMA. It provides the most recent analysis of C%VfE'% ctions under the RMA.

/ )"\&‘ 49
The report provides an overview of RMA CME work in the regiog@ldfector There is some robust work

being done and the sector is collaborating to improve its pqr‘h;m‘aance.
\\

Key ideas for the review

The report identifies a number of shortcomlngsy esgemally with respect to variable resourcing and
compliance levels. 7z \ Nt

& “‘*‘»\
N "\
Between the 16 councils in the reg}onaﬁsettor there are 436 FTE employed in CME roles. More than
50% of these FTE are employed hf st3 of the 16 councils.'® On a per capita basis, there is a tenfold
difference between the best,»a Cﬁbast resourced councils.'” The report notes that some regional
councils may be too pooﬁy “resourced to meet the standards set out in MfE’s Best Practice
Guidelines. In addition t{\ghy councils were unable to provide basic information to inform the report
(calling into accountﬁ(yéshons of transparency).

Resourcing

Compliance le‘veﬁ;}
The levels of ‘;ﬁir’comphance for monitored consents were highly variable — between 22.1% and
96.3%. Ihe mtyegrlty of this data seems questionable. A significant proportion (21.5%-52.4%) of
conﬁem gtross a number of larger councils*® had a compliance score of ‘other’ ascribed. The erratic
r;at&fae;bf the data reported suggests strong inconsistencies in the way that non-compliance is
%l:sgg?ded assessed, described and reported. The report clearly treats the data with caution and
/ (hotes that it has limited comparability from council to council.

\ &’
'\ f The report illustrates that central government can play a stronger role

y .
q:/ P 4 oo
Va
\f
e

\

15 https://www.mfe.govt.nz/sites/default/files/media/RMA/best-practice-guidelines-cme-final.pdf
16 Auckland Council, Waikato Regional Council, Environment Canterbury.
7 Taranaki has 0.31 FTE per 1000 people, Greater Wellington has 0.03 FTE per 1000 people.

12 Environment Canterbury, Otago Regional Council, Southland Regional Council, Auckland Council.
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The report notes that councils have historically been provided with little overarching guidance and
support. The inconsistencies between councils, as highlighted in the report, show where central
government interventions can assist the sector. The Best Practice Guidelines are referred to in the
report as providing a basic benchmark for council capability. The low levels of resourcing for some
councils show where an additional CME resource (such as that being established at the EPA) might
be deployed to lift overall performance and support councils with the CME function. The report

provides a valuable basis for identifying opportunities where better guidance and support are
needed.

14



OECD (2017) Environmental Performance Review — New Zealand®

Relevant report chapters Associated document(s)

Relevant to all chapters

Summary ( § )
i‘j‘: o ‘/""
The OECD Environmental Performance Review is a decennial stock-take of progress and N F}j"‘j

performance in managing our environment. It allows us to share our knowledge and learn from é,,
other countries. And, it helps New Zealand identify where we can do better, and how we mlght «\
meet our particular environmental challenges. u\E

The OECD review team met with government officials from the Natural Resources Sector. eﬂge‘ﬁhés,
representatives of industry, trade unions, NGOs, independent experts, and local governfgfeﬁt in

undertaking the review. Discussions focussed on the evaluation of New Zealand’s er
performance over the past 10 years, and how it could be improved.

Key ideas for the review

The report makes 50 recommendations across five chapters. —~

\\%\

1. Environmental performance: covers trends and receﬁt» Melopments especially in air
quality, climate change, waste management, and biadi r5|ty

2. Environmental governance and management: focﬂses on institutional and regulatory
frameworks for environmental governance andmanagement and public participation.*

3. Towards green growth: presents the country‘se#orts to mainstream environment into its
economic policy and to promote the greenm‘g ‘of the economy, such as through taxes and
other pricing instruments. y '\f“'ﬁsf

4. Fresh water management: fresh \yef\er was selected as a topic where New Zealand can offer
lessons to inform policy |n|t|atlye\xln other countries. It focuses on national policy reform
irrigation funding, water markejsﬁpollutlon charges, and natural capital accounting.?

5. Sustainable urban develq};ment this was chosen as a topic where New Zealand could
benefit from the know\edgeeﬁ/;d experience of other OECD countries. It Iooks at policy and
planning, governanceke?}onomlc instruments, and sustainable housing. 2

The summary of recomciwndatlons are below.

Regulatory framewqu 4

U Conduciqtbmprehenswe evaluation of the effectiveness of RMA implementation at the
qual authorlty level in achieving its objective of development within the limits of the
envu‘o%ment’s carrying capacity; consider a regulatory review of the RMA to evaluate

y 4 whether its framework as a whole remains fit for purpose.

P}epare new and review existing NPSs and NESs to reinforce the national-level regulatory

, 3 and methodological framework for managing air and water pollution; establish national

’r Y " standards for hazardous waste management.

x,‘ } < N 19h‘(tp://www.eds.org.n z/assets/MediaReleases/2017%20Releases/OECD%20Enviromental%20Performance%20Revi
' ew%20NZ%202017.pdf

20 Page 59

2 Page 89, summarised pages 25-29
22 page 155

2 page 207

24 page 29
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Establish nationally standardised requirements for air and water discharge permits and
waste generation and management; encourage better cross-media integration of discharge
permits on the basis of best available techniques; extend consent and permit requirements
to existing use rights obtained under older regulatory regimes.

Build capacity of local authorities to carry out their permitting and CME responsibilities
through better nationwide guidance, support and training, including interactive online
support; introduce outcome indicators in the National Monitoring System to strengthen the
national government’s oversight and ex post evaluation of policy implementation and
enforcement at the local level.

Evaluate the implementation of requirements for the assessment of environmental effects
(AEE) and consider defining environmental impact-based thresholds for activities above
which the scope of assessment would remain comprehensive and notification to the publi¢
would be mandatory, while smaller activities could undergo simplified AEE without
notification.

Ensure coherence of regional and territorial land-use plans; require explicit/assessment of
cumulative environmental impacts as part of the planning process; contihué efforts to
integrate biodiversity protection into land-use planning, particularly gn’private land.

Compliance assurance

Promote risk-based targeting and other resource-efficient insgection practices among local
authorities; strengthen compliance assurance through mére‘attive use of administrative
enforcement tools and better national oversight of théipconsistent application; enhance
compliance promotion through best practice guidanee

Establish mechanisms to enforce strict (independentof fault) liability regime for damage to
water bodies and ecosystems; expand the use of\bonds and mitigation trusts under the RMA
to secure the remediation of potential futuge ‘environmental damage.

Environmental democracy

Continue to ensure public participatién in land-use planning, limiting exemptions to a few
clearly defined cases; build capd€ity of Maori communities to ensure their adequate
participation in resource management planning.

Establish a Pollutant Rel€ase ,and Transfer Register to collect, and facilitate the public’s
access to, informationop’environmental impacts of private companies.

16









Kahui Wai Maori (2019) Te Mana o te Wai

This document is confidential and is not to be circulated.

Relevant report chapters Associated document(s)
Decision-making principles Response to Kahui Wai Maori from the Minister for the O
Treaty of Waitangi Environment (2019) O~ 5/
C ”}eﬁx‘,}

Regional and district planning N
Consenting ".;""":’”KQ\*'.\
Monitoring o\

',i;;.},’
Summary }

This is the final report of te Kahui Wai Maori (KWM), the Maori Freshwater Foryms»,gkf up to work
with the Freshwater Taskforce to collaboratively develop and analyse policy optloﬁs

\ \ />

management system as broken. It proposes:

'
e \ N
e avalues framework to be embedded in the freshwater mahaggment system

e aframework for the co-governance of freshwater 4
e specific changes to the resource management systém“*fboth immediate amendments and
long-term reform. h S

N\

KWM'’s goals are to change the governance model for’»?ksﬁwater management and establish a
partnership/co-governance model with Maori tha’f' re‘tsognlses iwi/hap rights and obligations in
water. This is likely to require both central ancl regtonal components. The central mechanisms
would be about achieving performance consrstency and accountability, and would also require an
overhaul of the RMA. P «

KWM has noted that in order to m)memezt Te Mana o Te Wai, the present effects-based
regulatory framework of the RMA r‘{geds to be reformed to a values-based approach that works to
uphold the integrated value,;\of‘“Water KWM view Te Mana o Te Wai as both a values framework
and a framework for fre;hwate’r co-governance.

Key ideas for the __r_g"viéw '

KWM has exgresSed that in order to overhaul the system in a manner which will add value for all

interests, Maogl‘rlghts and obligations must be at the forefront of the solutions.

Te Marga bte Wai makes 12 key recommendations to restore the health of New Zealand’s wai.
V4

T}ve§§ mclude embedding principles and obligations to guide all activity, which are:

”-;v;},,f“l. The first obligation is to protect the health and mauri of the water.

2. The second obligation is to provide for essential human health needs, such as drinking
water.

3. The third obligation is to enable other consumptive use, provided that such use does not
adversely impact the mauri of freshwater.

The report states that structural and system reform is required, and notes that this is a complete
package which needs to be implemented simultaneously, not a menu of single options.?®

26 page 5
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Te Mana o te Wai is clear that the Government must recognise and give effect to iwi and hapd rights
in freshwater. They do not provide a view on options for resolution of customary title, but
recommend that an urgent process be agreed between iwi/hapu and the Crown to resolve and
implement these issues within three years.?’

In the short term, Te Mana o te Wai recommends an immediate moratorium on further water takes
and intensification of land use that would increase discharges to water is essential.?® It also (1/
recommends immediate amendments to the RMA.% Q)

The report supports wholesale of reform of the RMA, and further consideration of a stand-alone }\b
Water Act. A new independent Te Mana o te Wai Commission would be established alongside thi
to design and implement reforms to embed te mana o te wai.°

The report also recommends improving accountability and partnership of local gover t,

developing te mana o te wai capability and best practice strategies, and a reforme@o tion

system.3! O
N\

31 Pages 8-10
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Key Group recommendations for water abstraction and pollution include:

Greater use of tax instruments to address water pollution and water abstraction challenges
if Maori rights and interests can be addressed. This could provide a significant and
sustainable source of long term revenue

Further development of tools and capabilities to estimate diffuse water pollution to enable
more accurate and effective water pollution tax instruments

Introducing input-based tax instruments, including on fertiliser, if significant progress is not
made in the near term on implementing output-based pricing measures or other regulatory
measures.

There will be challenges associated with developing these taxes and further analysis is needegdsto
see if they are viable. In particular, water allocation pressures can vary significantly by time of year
and catchment which could have pricing implications. Equity is also an issue, as theoretically
environmental/resource taxes should have broad coverage, meaning all exclusionary userssaf water
should be in scope for potential water taxes, including agriculture, hydroelectric genérators and
urban users. In terms of water pollution, further development is needed for tools te,assess diffuse
pollutants to enable more accurate instruments to be developed.

Key Group recommendations for solid waste include:

Support for the Ministry for the Environment’s review of therat€ and coverage of the Waste
Disposal Levy

Support for expanding the coverage of the Waste Disp@sdl Levy

Recommend reassessment of the negative externalitiesS associated with landfill disposal in
New Zealand to ascertain if a higher levy rate is.appropriate

Recommend a review of hypothecation arrangentehts of the Waste Disposal Levy to ensure
funds are being used in the most effective-wayto move towards a more circular economy.

For landfills, there needs to be additional assessmertt of externalities such as leachates, air emissions
(other than greenhouse gases coveredsbySthe ETS) and reduced amenity as to how these
externalities are priced and levied.
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New Zealand Supreme Court (2014) Environmental Defence Society Inc v New Zealand
King Salmon Co Ltd

Relevant report chapters Associated document(s)
Purpose Helen Atkins and Sarah Dawson, (n.d.) “The King

Salmon Decision — a think piece for planners,” Atkins )
~ |

Decision-making principles ) ) 2
Holm Majurey and Boffa Miskell.

National Direction
Regional planning
Consenting/permits

Institutional roles and responsibilities

Summary

ruling is regarded as the most fundamental judicial decision since the RMA wé
ruling effectively overturned the pre-existing ‘overall judgement’ apprqach to “decision making,
clarifying and establishing that a hierarchical system exists in the Iegaﬁsation It also emphasised
that environmental protection is an essential part of the RMA’s pukpoﬁe of sustainable
management.

As background, an application was made by New Zealand KingSaImon Co Ltd (King Salmon) under
the Marlborough Sounds Resource Management Plan to, make salmon farming a discretionary
activity at eight sites. This included an application er I:, ource consent at the sites. The application
was referred to a board of enquiry (the Board) ag’ jEl'\e proposal included matters of national
significance. The Board decided to grant plauth‘anges and resource consents in respect of four of
the eight sites, despite finding that the Papa,ma salmon farm (which the plan change would
provide for), would have significant adyefrse effects on an outstanding natural landscape.

This decision was appealed to the ngh Court by The Environmental Defence Society (EDS) and
Sustain Our Sounds Inc but was d)ngSsed which resulted in another appeal to the Supreme Court,
which was accepted. P 4 X

First, the case |nvolved a pian change The essential question that the Court was grappling with
was whether it would glve effect to” the NZCPS by approving the proposed plan change, when
the Board of Inqqﬂ’y prnd that the Papatua salmon farm (which the plan change provided for)
would have smruﬂg‘aht adverse effects on an outstanding natural landscape.

\ s%‘

The Supreme Court found that it would not give effect to NZCPS to provide for this salmon farm in
those pfrcumstances As such the plan change was contrary to s67(3)(b) of RMA.

The éurt ruled against recourse back to Part 2 of the RMA to in effect “trump” the specific and
; d',h ctlve policies of the NZCPS at issue, as the Board of Inquiry was found to have done
incorrectly as a matter of law) in approving the plan change for the Papatua salmon farm. In

/ reaching that conclusion, the Court was not ruling out an overall judgment approach for all
purposes under the Act. But it did do so as to interpretation and application of the NZCPS itself.

33 https://www.planning.org.nz/Attachment?Action=Download&Attachment_id=2620
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Part 2

This section covers reports that have been superseded, summarised, or developed in later reports.

Environmental Defence Society (2017) Last Line of Defence

Relevant report chapters Associated document(s)

Compliance and enforcement Summary paper®*
Institutional Roles and Responsibilities

Monitoring

Summary

This report is a critical analysis of how CME is carried out in New Zealand. Iulag"fhree key aims:

1. To outline the role and the importance of compliance, momtmﬁtﬁd enforcement (CME)
of environmental law

2. To demonstrate empirically the current state of play in QMQ;bund the country and across
several agencies and several regimes W4

3. To identify key issues and solutions that will assist »@'féﬁgthemng regulatory outcomes.

To evaluate these aims, the report has been broken. dqwn into topics based on institutional
function/domain, for example Local and Regional CoS@Zils Land Information New Zealand and the
high country, and conservation law enforcement yv?he Department of Conservation. These topics
have been evaluated using a range of categ 3% m information management and reporting, to
decision-making processes and enforcefr:?ﬁitory Woven through the document are various case
studies, highlighting a variety of issug§™with how non-compliance is dealt with across different
institutions and laws. o/

For RMA-specific examples, the has a section titled ‘MfE and councils’ with a good summary
of the challenges faced by Bégﬁﬁﬂs while undertaking CME functions.® It also evaluates potential

solutions to the issues d?gi\ from the report.*
Ve

Some of the issues ar&p edural, strategic and training focussed, however others highlight flaws
with the present ogal structure in New Zealand. The Executive Summary gives a good summary of
the key |ssues¢%|$récommendatlons

The report"‘{gu)\a that CME of environmental law is struggling in many areas, despite determined
effort fa’éﬁoss a number of agencies. There are potential solutions in three key areas: strategic,
tactfcal id practical. Strategic solutions are complex, and must be designed and implemented to
@praﬂf CME regimes. However, agencies and individuals within the CME profession have little
s"‘pQ‘Wer to propose, initiate or support strategic solutions. The report therefore focusses more on
‘tactlcal and practical solutions.
é/\//\%%@’

<

34 https://www.victoria.ac.nz/__data/assets/pdf_file/0006/1175082/Brown.pdf
3 pages 34-55
% pages 85-96

37 pages viii-xi
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Environmental Defence Society (2016) Evaluating the Environmental Outcomes of the

RMA
Relevant report chapters Associated document(s)
Decision-making principles EDS (2017) Last Line of Defence
Regional and district planning Summary paper®

National direction
Institutional roles and responsibilities
Monitoring

Compliance and enforcement

Summary ;_3-

A

This report by the EDS evaluates whether the RMA has delivered on enqu,q é'ntal goals, using
empirical evidence. The report has two parts. Part one provides an ovarwew of the RMA and
comparison with other jurisdictions. It also identifies the key elementsgf eﬁfectlve environmental
legislation. Part two draws information together from a range of S gf!rdes including a literature
review of evaluations of the RMA and case studies of RMA dECISldnS These include specific cases,
such as King Salmon, and the Denniston Mine, and more generakfocus areas, such as management
of discharges to freshwater and wetlands. Interviews wer&atscrconducted with 48 people from a
variety of sectors on their knowledge and perceptions of théRMA and its implementation.

4.\‘ 2

Of the evaluative studies progressed and rewewed,«almbs’t all demonstrated suboptimal outcomes
for the environment. This was primarily (but notexcluslvely) as a result of weak implementation.
Suggested reasons included a lack of natlonal dTre‘cflon often poor agency capacity, political
capture and weak monitoring and enforce{\m "nfc.

Key ideas for the review

/
The review finds that the RMAhas\largely failed to achieve the goal of sustainable management to
date. The key issues are ideﬁtiiie’”‘d below.

l/\-.
y,

Athds-brought together a lot of decision-making processes, it could be more
integrated. There are still key exclusions that should be better joined up to enhance overall
enwronmenfaT ‘outcomes.

2. Alacky ofhfféctlve strategy and oversight of decision-making has reduced the potential to
prqté enwronmental values, including the capacity to manage cumulative effects.

3. Ihe “1ncorrect jurisprudence related to the ‘overall balance’ approach undermined the

P\ otentlal for environmental bottom lines to be applied. The reset of the case law and other

_~amendments are likely to see this improve.

~ Agency capture of (particularly local) government by vested interests has reduced the

power of the RMA to appropriately manage effects on the environment.

5. A lack of national direction has limited the potential of the RMA system to effectively and
efficiently achieve its environmental goals.

6. Agency capacity has often been insufficient to successfully implement the RMA and
opportunities for central government to provide financial and logistical support have
generally not been taken.

33http://www.eds.org.nz/assets/Publications/Evaluating%20the%20Environmental%200utcomes%200f%20the%20R
MA%20A4%20Cheat%20Sheet%20Final.pdf
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7. The design of implementing institutions and allocation of different mandates requires
systematic review to ensure it is the best means of delivering on statutory aspirations.

8. Rigorous evaluation and monitoring of outcomes has been limited, eroding the potential
for adaptive governance and robust implementation.

9. A narrow range of instruments has been employed to generate behaviour change which,
in many instances, has not been fit for purpose. Better outcomes are likely possible through
employing a broader range of instruments, including economic instruments.

10. Future reform of the resource management system for New Zealand should proceed only
where the anticipated improvements are certain and where any changes are based on

serious implementation issues with the Act, and (b) prior reform has often proceeded with VL
evidentiary basis to the demise of the overall coherence of the system.

robust evidence. &
This report demonstrates two important points: (a) the weight of evidence available poinm

This means that reform endeavours should pay close heed to whether unrealised es are a
result of poor design, or poor implementation. Only one of those can be signifi addressed
through regulatory change. Where regulatory change is contemplated, it shou%o\ be undertaken

on a strong evidence base to ensure that solutions fit problems. s
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Environment should, in consultation with the relevant local authorities, evaluate the IHP
processes, with a view to learning whether and how IHPs could be made a permanent
feature in the planning system.

A future planning framework should explore options for more responsive rezoning, allowing
planning controls to adjust in response to specified triggers (eg. the installation of key
infrastructure, population densities passing a certain threshold).

The review of the planning framework should aim to make it easier to develop
neighbourhood plans, through which local authorities can provide targeted infrastructure
or services for neighbourhoods facing significant change.

Additional relevant recommendations include:

The Government should introduce amendments to the RMA, allowing councils to only ngtify
directly affected parties of proposed plan changes that are specific to particular sités?¥Fhe
amendments should mirror the 2009 amendments to section 95 of the RMA.

The Ministry for the Environment should review whether the currept™Sehedule 1
requirements provide enough room for innovative consultation processesy while also
protecting the rights of affected parties.

The Government should amend the LGA, to enable faster and moge stféamlined approval
of minor changes to local authority boundaries.

In response to this report, the government:

1.

Developed an NPS for Urban Development Capacity (NP§-UD€E) which requires local councils
to ensure land supply for housing keeps ahead of population and economic growth. The
final NPS was released in November 2016. It will“gés superseded by the NPS for Urban
Development, currently being developed.

Created the Housing Infrastructure Fund which/addressed constraints faced by high growth
councils by providing access to finance fgr coxe infrastructure needed to unlock residential
development. This fund is still active and is=Currently contributing to a number of approved
housing projects around the counjry:

Developed urban development Megislation for designated large-scale developments
anywhere in New Zealand. This_tesulted in the Kainga Ora Homes and Communities Bill,
which passed its first reading in May 2019.
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Local Government New Zealand (2016) Planning Our Future - 8 Point Programme for a
Future Focused Resource Management System

Relevant report chapters Associated document(s)

Regional and district planning LGNZ (2015) A ‘blue skies’ discussion about New
. . Zealand’s resource management system

Spatial planning

Economic instruments

National direction

Summary .
This document is an eight point programme of action designed to address a range of important
issues with New Zealand's resource management system with the aim offurthermg dlscussmn about

what would best suit the country's needs in the coming decade.

This was borne out of LGNZ recognising that it was time to take a serious |aok.at New Zealand’s
environmental management framework, asking what a fit for purpose resource management
system should look like. The concerns in the report cover four themes?” J_*

We néed to recognise the value of

1. Increasing resource scarcity and competition for access.
what we have. )

2. We need to have a comprehensive understanding ojo resources.

3. The resource management system should put a hlgher value on the importance of resilience
in decision-making. o 4

4. There is a lack of alignment within our r(e_gpur"qé
to get certainty.

vanagement system and it takes too long

Key ideas for the review

1. Introduce a reglonal spat‘i lanning process that has the power to carry vision into action

2. Introduce ‘special eCQnomlc zones’ to enable tailored policy, regulatory and funding
structures

3. Introduce a, )""athway that enables councils to partner with central government in the
deveIopmentf‘oﬂocalIy-focused ‘national” direction

4, Develop‘affamework for evaluating the performance of the resource management system
acrosschlaI cultural, economic and environmental dimensions

Introddce standard tools and methods for benefit / cost assessment

’,Pi:.orltlse investment and align efforts to establish environmental states and trends

getting their fair share from the common pool of resources)

With regard to a process of reform, the report advocates for a multi-stakeholder process to develop
the future shape of the resource management system. This should run in parallel with short to
intermediate term actions.

As with many stakeholders they see a whole range of practice and behavioural change needed as
part of any improvements.
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Local Government New Zealand (2015) A ‘blue skies’ discussion about New Zealand’s
resource management system

Relevant report chapters Associated document(s)

Relevant to all chapters LGNZ (2016) Planning Our Future - 8 Point Programme
for a Future Focused Resource Management System

Summary

This think-piece questions whether the RMA is currently ‘fit for purpose’ to meet New Zealand
current needs for environmental protection and resource management, and to respond to future :
change. An ideal system is discussed in the context of current failures. Approaches for a' future
system is proposed that includes better integration of local government planning Ieglslattgn uses
financial incentives, and balances social and environmental values. This report has beemn "uperseded
by LGNZ’s 8 point programme. s

In particular, the report discusses:

*  Whether ongoing amendments or whole-scale reform is needed fe. ‘he current system.

e The current and emerging context in which the resource management system is operating,
both on practical and values-based issues. In particular it ouflmes that ‘a key feature of a
successful resource management system is its ability to¢ cdnile the views and aspirations
of different communities at local, regional and natlona[ scales.”*?

e Theinteraction of the LTMA, LGA and RMA, and lack af eoordination between the three Acts
as part of the resource management system The report explores how these can be
overwritten and integrated to deliver better oytcomes

e Thatthe current system is failingin compleXIty, cost inability to respond to emerging trends,
not balancing public and private |nter95ts a‘dequately, and lacks national direction

e How the current system is enabhﬁg‘economlc growth, making the point that substantial
economic growth is needed tor a{hieve prosperity in line with a growing population. The
report discusses the chaIlenge ‘of.integrating the economy and the environment.*

e The recognition of the |nm
international movement;

crights of the environment as a ‘still uncommon but emerging
nd ‘perhaps risky and to be approached with caution.’

Key ideas for the review.y

° Retammg the RMA, LGA and LTMA but installing overarching spatial planning Ieglslatlon
4 that sets the regional strategic direction and the high-level parameters within which the
i}nplementatlon acts of the LGA, RMA and LTMA are to operate.

Changing financial signals to promote sustainable decision making that integrates

economic and environmental outcomes.

The report asks if the path to a fit-for-purpose resource management system should be one of
evolution or revolution — it suggests a middle ground between moving too slowly and creating the
substantial costs of abrupt change to institutional and governance arrangements. It favours a

42 Page 21
43 page 40
4 page 19
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progressive or ‘stepped’ programme of change. It recommends that any reform programme should
be underpinned by a transparent programme of evaluation, monitoring and review.

The following recommendations are given for continued improvement of the existing system:

1.

10.

Providing more and clearer national direction in the form of national bottom lines across a
range of environmental domains that are able to be targeted regionally (rather than
nationally) or focused on ecosystem typologies — pure national bottom lines that apply
everywhere are too blunt.

Increasing the weight or regard that is to be given to the achievement of positive outcomes
in planning and decision-making.

Increasing the role of alternative dispute resolution approaches (i.e. mediation) and pke-
hearing or pre-notification collaboration to reconcile the interests of different publi¢
agencies and tiers of government.

Further encouraging parties — including the courts and Boards of Inquiry <.te jointly
commission expert advice and technical input (i.e. modelling).

Gearing incentives to drive effective collaboration — encouraging cougeils to adopt
collaborative processes and encouraging stakeholders to collaborate i good faith by
limiting the ability of parties to appeal the merit of council decisions that'give effect to the
consensus recommendations of a collaborative group.

Allowing smaller councils to escalate difficult resource managéptent issues that are beyond
their capacity to address robustly or rapidly to a Crown-agént @r'agency.

Initiating an active program— led by central government# t6 monitor, harvest and spread
lessons emerging from ‘prototype’ frameworks arouné-the country for dealing with difficult
resource management issues (eg. in Auckland, Waikato and Canterbury for dealing with
growth management, co-governance and diffuse,contaminant management respectively).
Introducing a framework that enables enviropfiiental offsetting to achieve no net loss of
value, where there are no viable alterdatives and subject to the ability to demonstrate
additionality and equivalence. This” may“go some way to compensating for adverse
environmental effects that are oth€rWise ‘balanced out’ against positive, social or economic
effects.

Allowing specified provisions ¥a.rfesource management plans to be quickly amended in
response to certain predétefmined triggers. This may include for example: triggers for the
release of development ‘eapacity through up-zoning of certain land once occupancy
thresholds are redched; or reverting to input controls for nutrient management in
agriculture if output controls fail to protect environmental bottom lines.

Providing fothe‘use of negative discount rates when evaluating the impact of development
proposals”On \watural ecosystems that are rare or irreplaceable, or deliver significant
ecosystemservices — thereby increasing the regard that must be given to their value in the
medium,and long term.
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The report recommends that the Qy should be to shift from piecemeal incremental
improvement to a system-wide a% hat provides:

1. Afully integrated and resource management and planning framework
2. Rational allocation o% ning functions between national, regional and local institutions
c

3. Enhancing regl apability to plan, deliver and fund sustainable regional social and
economic de ent whilst fostering community and engagement and participation
4. Agreeme cogmmon goals, policies, plans and linkages nationally, regionally and locally
to guid tructure and land use planning outcomes
5. Coor n of processes for planning, consulting and decision-making
6. Fuhding and assessment processes that support land use and infrastructure integration
In addition, NZCID have analysed the pros and cons of creating unitary authorities across New

and suggested a proposed template for regionalisation, as well as potential geographical

@ While local government reform is out of scope of the comprehensive review, development of spatial
\/ planning and reallocation of delivery of RMA functions among central, regional and local
@ government provides the opportunity to address some of the issues identified by NZCID.

4> pages 50-51 and 66-69
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