Ministry for the
Environment
Manalf M3 T Tajao

PO Box 10362, Wellington 6143
Website: www.mfe.govt.nz
Freephone: 0800 499 700

19-D-01559

21 AUG 2019

Thank you for your email of 24 July 2019 requesting the following snder the Official Inférmation Act 1982
(the Act):

‘...copies of all information held relating to the delegation‘ef the Marina decision from Minister
Carter to Minister Benson-Pope (including any sother potential “delegations proposed,
considered or discussed) following the outcorme ofithe judicial review proceedings, including:

a) agendas;

b) notes;

c) minutes;

d) filenotes;

e) emails;

f) memorandums;

g) recommendatios;

h) correspondence,

i) text njessages;

j) atherelectronic medium;

prepared by, providéd to, or received by:
i. Thé Minister for the Environment;
ii, The Ministry for the Environment.’

The Ministry for the Environment has identified five documents in scope of your request, as listed in the
attached table. One document has been refused due to it being publicly available, and some out of scope
information has been removed from the documents being released to you.

You have the right to seek an investigation and review by the Office of the Ombudsman of my decision to
withhold information relating to this request, in accordance with section 28(3) of the Act. The relevant details
can be found on their website at: www.ombudsman.parliament.nz.




Please note that due to the public interest in our work the Ministry for the Environment publishes responses
to requests for official information on our website on our OIA responses page shortly after the response has
been sent.

If you have any queries about this, please feel free to contact our Executive Relations team. &

Yours sincerely OQ Cbtl/
, N
‘ S

Glenn Wigley o n
Director, Natural and Built System (Marine) Q



List of documents

Document no.

Document date

Content

Decisions

OIA sectionsrapplied

1

December 2006

Decision on
Whangamata Marina
Society Inc's
Restricted Coastal
Activity Applications

Refuse

18d

Information,available
publitht

August 2008

Whangamata Marina
— Chronology of
Events

Released infull

August 2008

Briefing 08-B-0818
Whangamata Marine
— Chronology of
Environment Waikato
and Thames
CoromandeliDistrict
Council Consent
Processes

Relgased in full

November 2008

RMA Amendment
IdeashA preliminary
analysis of anneunced
policy options

Released in part

Note, out of scope
information has been
removed

March 2009

Topic area note: Role
of Minister of
Conservation under
the RMA

Released in part

Note, out of scope
information has been
removed

! please see the pdf document located at https://www.beehive.govt.nz/release/whangamata-marina-decision-

released




Whangamata Marina — Chronology of Events

Note this chronology is based on information supplied by Environment Waikato,
Thames Coromandel District Council, the Department of Conservation and
Environment Court decisions.

Date

Event

Nov 1995

Applications lodged at Environment Waikato (EW)
Whangamata Marina Society (WMS) lodged four coastal permit
applications with Environment Waikato (EW) to:

e Construct a 205 berth marina with associated coastal works

(953758)

¢ Discharge seepage water during construction (953759)

e Discharge drainage water (953760)

e Place fill onto salt marsh and reclaim land (953761)

Two of the applications were for restricted coastal actiyities+953758 and
953761). All four applications were notified on 10 Febriiary 1996 and 40
submissions were received, 23 were opposed.

Dec 1996

EW Hearing Committee Recommendation

EW granted two coastal permits and recormiended that the Minister of
Conservation grant the restricted coastal activities. Note the Minister of
Conservation’s representative recommentled the restricted coastal
activities permits be declined.

The recommendation included specific reference:
e To occupy up to 4dectares of the coastal marine zone
e Construct and aperate a 300 meter and 50 meter breakwater.

Jan &
Feb 1997

Appeals lodged,on BW consents and recommendations

Appeals were {0dged on the EW decision and recommendations from:
¢ Whargdmata Maori Committee

The Hauraki Maori Trust Board

T Kupenga o Ngati Hako Inc

The Minister of Conservation

Whangamata Marine Society Inc

Whangamata Golf Club.

When considering the appeals it became clear to the Environment Court
that resource consent applications also had to be obtained from Thames
Coromandel District Council (TCDC). The Court ruled that it would not
hear appeals on the regional consents until such time as land use
consents had be granted or declined by TCDC, and any appeals lodged.

Sep 1997

Applications lodged at Thames Coromandel District Council (TCDC)
WMS lodged applications with TCDC to:

e Undertake earthworks
e Establish Marina facilities ).

The aﬁi)lications were notified on (gl HMEMBEAsubmission were received

in opposition.




July 1998

TCDC Hearing Committee Recommendation

TCDC appointed independent commissioner on the hearing committee
as land owned by TCDC forms part of the marina application site. The
committee recommended that the consents be granted.

Aug &
Sep 1998

Appeal on TCDC decisions
Appeals were lodged on TCDC decision to grant consents to WMS by:
e Hauraki Maori Trust Board
¢ Whangamata Marina Society
e Te Kupenga o Ngati Hako Inc
e Minister of Conservation.

1999-
2005

Coastal occupation variation to Proposed Regional Coastal Plan
(PRCP)

A variation to PRCP was notified by EW in October 1999 which made
occupation of coastal space a discretionary activity (previetisly\permitted
for the purpose identified in the application). This variati@nyadopted by
EW in 2001 and became operative October 2005.

Feb 2001

Interim decision on consent appeals (Envirgament Court)

In this decision (A21/2001) the Environment Courf noted the benefits
from the marina proposal but noted the PRGP did not provide sufficient
policy guidance as to the appropriate locatien for a marina in
Whangamata, and lack of criteria to allowwsuch as development within
the Whangamata Area of Significant*\Conservation Value. The decision
was issued on an interim basis i arder to provide EW with the
opportunity to make changesfo tfie' PRCP to address this issue.

2003-
2007

Marina variation to Propgsed-Regional Coastal Plan (PRCP)

A marina variation to the’ PRCP was notified in 15 March 2003 by EW to
provide guidance onthg@ppropriate development and location for
marinas. EW released their decision on March 2004 which removed the
area zoned for ndarina activity at Whangamata.

The councikdégision was appealed by:
e CDC
o, \YWhangamata Marine Society
o/ sTe Kupenga o Ngaiti Hako
s Hauraki Maori Trust Board.

tn October 2005 the Environment Court upheld the council decision for
marina provisions a marina zone at Whangamata (A174/2005). The
Minister of Conservation approved the Marina Variation in June 2007
and it was made formally operative in 21 December 2007.

Oct 2005

Decision on Appeals (Environment Court)
The Environment Court appeal process stretched over a number of years
and involved a series of decisions:
e A025/01 19 February 2001 — interim decision on application
e A145/04 30 November 2004 — decision requiring further consents
to be sought for trucking movements to remove excess material
e A175/05 26 October 2005 — decision allowing additional truck
movements to remove excess material associated with the
proposal.




The final decision on the appeals made on 26 October 2005 (A173/2005)
upheld the grant of resource consents by EW and TCDC and
recommended the restricted coastal activities be granted by the Minister
of Conservation.

The recommendation may specific reference to:
e Contain four hectares of the coastal marine zone
e Construct and operate a 300 meter breakwater.

Mar 2006

Minister of Conservation decision

The Minister of Conservation refuses to grant the two coastal permits foi
restricted coastal activities associated with the Whangamata Marina
proposal primarily due to concerns about the destruction of a salt marsh
and the adverse effects on iwi.

Sep 2006

Judicial review and High Court decision
WMS requested a judicial review of the Minister of Consepfation decision
as it considered the Minister’s decision was not according.to faw.

The High Court set the Ministers of Conservation deciston aside and
directed the Minister to reconsider the whole mattef to which the two
restricted coastal activities relate.

The Minister of Conservation then delegatedhthe decision to the Minister
for the Environment at the time to make ‘& final decision.

Dec 2006

Minister for the Environment decision (under delegation)

The Minister for the Environment granted the coastal permits for
restricted coastal activities asffécommended by the Environment Court
with a slight amendment to-S@me consent conditions recommended by
the Court.

Oct 2007-
Mar 2008

EW request for Minjster of Conservation to correct defects

EW identified sqme deficiencies in the Whangamata marina proposal
where the activityNor which consent has been granted does not
accurately geflect activity for which the consent was sought, despite no
evidence of the intent not grant the consents sought. These deficiencies
largelyérelate to one of the grated coastal permits for a restricted coastal
activity (953758) and the occupation of the coastal marine area.

EW/requested the Minister of Conservation to correct these deficiencies
through both:

e Section 133A of the RMA (30 October 2007); and

e Section 119A of the RMA (19 December 2007).

The Minister of Conservation did not consider that either request was the
best approach to remedy the situation and declined (18 December 2007
and 13 March 2008).




21 May

Additional consents lodged by at EW

2008 Whangamata Marine Society lodged four applications for resource
consent related to the Marina. These applications were to:
¢ Occupy and use approximately 4 hectares of space in the coastal
marine area for the purposes of the Whangamata Marina Basin
e Occupy and use space in the coastal marine area associated with
ancillary structures outside the Whangamata Marina Basin
e To erect a 50 meter breakwater
e To remove indigenous plant species from the coastal marine
area.
May 2008 | EW consultation and non-notification of additional consents
EW undertook the following consultation upon receipt of the~addijtional
application for consents sought by WMS:
e Sending copies of the application for commegnt/te Hauraki iwi
groups and Department of Conservation (224\ay2008)
e Holding a meeting of iwi representatives (2 /2May 2008)
¢ Providing a draft naotification for comment (29 May 2008).
The iwi groups raised a number of_coneerns and considered the
applications should be notified as the &ffects of coastal occupation and
mangrove removal had not implicithabeen considered.
EW considered that the effects of the additional consents were
considered as part of the origimal’'proposal that has been granted through
a full RMA process. Any<€additional effects from the additional consents
would be no more thariminor and the consents were not notified on that
basis (refer EW #1320/33).
Jun 2008 | Additional consénts granted

EW grantedrfedr coastal permits to WMS to remove any ambiguity in the
coastal consegnts associated with the Whangamata Marina.
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12 August 2008

Minister for the Environment

Whangamata Marina — Chronology of Environment Waikato
and Thames Coromandel District Council Consents
Processes

Purpose

1.

To inform you of the process leading to the issting-0f consents to the
Whangamata Marina Society to develop a marina on Whangamata
Harbour.

Background

2.

You received a letter on 14 Julyn2008 from the Hon. Nanaia Mahuta
which raised concerns about the performance of Environment Waikato
(EW) and Thames Coromandel District Council (TCDC) in processing
consents relating to the Whangamata marina proposal.

The letter also requested, on behalf of Hauraki Iwi, that you initiate an
investigation intgrth€ tonsent processing performance of these councils
under section 24A.0f the Resource Management Act (RMA).

In response 10 this request we have provided you with two briefing notes.
The first=C@ptained advice on the scope of your ministerial powers along
with a\p@ssible process to undertake such an investigation. The second
provided an outline of the status of the 50 metre breakwater associated
withthe development of the Whangamata marina.

The'Whangamata Marina Society Proposal

5.

The Whangamata Marina Society (the Society) proposed to develop a
205 berth marina in the Moanaanuanu estuary of the Whangamata
harbour. The proposal involved the development of approximately 4
hectares of inter-tidal mud flat, excavation of approximately 178,000
cubic metres of marine sediment, reclamation of a salt marsh and
construction of two breakwaters 340 metres and 50 metres in length
(emphasis added).

A summary table outlining the key events relating to the issuing of
consents for this proposal is included as Annex 1.



Summary of key facts

7.

10.

11.

12.

3.3

14.

15.

Environment Waikato (EW) heard and considered four coastal permit
applications associated with the marina proposal. Two of these related to
restricted coastal activities, with the Minister of Conservation having final
authority to grant the consents.

EW recommended that the Minister of Conservation grant the restricted
coastal activity applications, including approval for the marina to “occupy.
up to 4 hectares of the coastal marine zone and to construct and operaie
a 300 metre and a 50 metre breakwater and control structures related to
the marina, and dredge a marina basin and channel, for the puppese of a
205 berth marina” (emphasis added).

The recommendation contained a reduction in the length ef one of the
breakwaters from 340 to 300 metres. Although the EW reporting officer’s
report and EW Hearing Committee report referred to-a"320 metre
breakwater, this was not transferred into the finalxe€épommendations and
no reasons were provided in the EW Hearing Committee decision for the
change. The decision on this application was\agpealed to the
Environment Court.

The final decision of the Environment Cqurt, on appeal, included a
recommendation that the Minister of GOnhservation grant the restricted
coastal activity permit to “contain{4 hectares of the coastal marine zone
and to construct and operate & 3@0"metre breakwater and control
structures related to the mafina.basin and channel, for the purpose of a
205 berth marina” (emphasissadded).

Differences betweenghe recommendation of the Environment Court and
that of the EW Hearing#zCommittee include the omission of a reference to
the 50 metre breakwater and a change in the nature of the activity from
‘occupy’ to ‘centain’.

These changes were carried over into the recommendations initially
considéred\y the Minister of Conservation. They also carried over into
the final'decision of the Minister for the Environment acting under
delegated authority following a direction from the High Court to
receonsider the decision made by the Minister of Conservation on both of
the restricted coastal activity applications.

Following the granting of consent by the Minister for the Environment
EW identified and advised the Society that the scope of the consents
obtained did not cover all of the activities associated with the proposal,
particularly the occupation of the coastal marine area, construction of the
50 metre breakwater and mangrove removal.

To rectify this, and to avoid any uncertainty concerning the
authorisations already in place, the Society lodged further applications
with EW. The applications were considered by EW on a non-notified
basis and consents were granted in June 2008.

A more detailed outline of the process is set out below.
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Environment Waikato and Thames Coromandel District Council —
Applications lodged and decisions/recommendations made

16. The marina proposal had significant seaward and landward components
and resource consents were required from EW and TCDC. It also
required the approval of the Minister of Conservation for two restricted
coastal activities. The decision-making process under the RMA for
restricted coastal activities is set out in Annex 2.

Environment Waikato consents

17. The Society lodged four coastal permit applications with EW in
November 1995. The applications were to:

e construct a 205 berth marina with coastal works that included
dredging of marina basin, control structures, pontoons\and slipway
(Consent 953758 - restricted coastal activity)

e discharge seepage water from the marina basiq @uring construction
of the marina (Consent 953759)

¢ discharge drainage water from excavateg-marine basin sediment
(Consent 953760)

¢ place fill onto a salt marsh for a hargdstand and parking purposes
(Consent 953761 - restricted goastal activity).

All of these applications werepuklically notified.

18. A diagram that tracks the pregress of these applications through the
consents process is included as Annex 3.

19. On 19 December 1996 the EW Hearing Committee granted the two
coastal permits and’reCcommended that the Minister of Conservation
approve the two restricted coastal activity applications. The
recommendation associated with Consent 953758 made specific
referencedte (emphasis added):

“Occudy Up to 4 hectares of the coastal marine zone and to construct
andQperate a 300 metre breakwater and a 50 metre breakwater”.

20. _This‘frecommendation contained a reduction in the length of one of the
PBreakwaters from 340 to 300 metres. Although the reports prepared by
the EW reporting officer and EW Hearing Committee referred to a 340
metre breakwater, this figure was not the one that was included in the
final committee recommendations nor were any reasons for this change
set out in the committee’s decision.

21. Six appeals were subsequently lodged covering all aspects of EW’s
decisions and recommendations. The appeals related to consent
conditions and adverse effects on the ecology, rare bird species and
tangata whenua values associated with the harbour (including loss of
customary fishing grounds).
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Thames Coromandel District Council consents

22.

23.

24,

In September 1997 the Society lodged applications with TCDC to:

e undertake earthworks involving the movement of approximately
180,000 cubic metres of fill from the estuary onto several adjacent
parcels of land (owned by TCDC)

e establish marina facilities within the Marina Activities Policy Area
(e.g. carparking, washdown area, amenities block).

Both of these applications were publically notified.

A hearing was held in July 1998 before an independent commissioner.
TCDC appointed an independent commissioner as it owned Jand.that
formed part of the proposed marina site. The consents weré'granted on
20 August 1998.

Six appeals were subsequently lodged against the F&€RE decision to
grant consent to both of these applications. The appéals related to
consent conditions, destruction of a wahi tapu site and the adverse effect
this would have on Hauraki Iwi, effects on lwi¢@ltural, spiritual and
historical values and effects on kaimoana:

Environment Waikato — Variations to the.Pr@posed Coastal Plan

25.

During the appeal process two variations were introduced by EW to the
Proposed Regional Coastal Rlan {PRCP), both of which were relevant to
the Whangamata marina pfoposal.

Occupation variation

26.

27.

On October 1999 awatridtion to the Proposed Regional Coastal Plan was
notified to addregs'the issue of coastal occupation. The variation was
adopted by EW inN2001 and became operative along with the Regional
Coastal Plafn=October 2005.

The relevance of this variation to the Whangamata marina proposal is
that, atthe time the application was first lodged, the occupation of
coastal space for the purpose identified in the application was a
peritted activity (Rule 23 PRCP). By contrast, the variation made
accupation of coastal space by structures a discretionary activity
requiring a resource consent (Rule 16.4.26).

Marina variation

28.

In considering the appeals on the Whangamata marina proposal, the
Environment Court noted that the Proposed Regional Coastal Plan did
not provide a sufficiently robust policy basis to determine an appropriate
location for a marina at Whangamata. It also noted the lack of qualifying
criteria to support such a development in the Whangamata Area of
Significant Conservation Value identified in the proposed plan. The Court
issued an interim decision (A025/01) in order to provide EW with the
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29.

30.

31.

opportunity to make changes to the proposed plan to address this issue,
should it wish to do so.

In March 2003 EW notified a variation to the Proposed Regional Coastal
Plan to address marina development. The purpose of the variation was
to provide specific rules in relation to use and occupation of coastal
space by marinas, and included policy guidance and zoning of the area
covered by the Whangamata marina proposal.

The decision on the marina variation issued by EW in March 2004
included a recommendation to remove the marina zonings. This was
appealed by the Society, TCDC and two Iwi groups. The Environment
Court issued a final decision on this matter in October 2005 which
upheld the variation and reinstated the area proposed to be&oned for
marina activity at Whangamata. The variation was approved_ Dy the
Minister of Conservation in June 2007 and became operafive on 21
December 2007.

The relevance of this variation to the Whangamata Ytarina proposal is
that it provided the Environment Court with th€_poliCy guidance it
considered necessary to make a decision ep-the resource consents
sought by the Society. The variation also ntatle the use and occupation
of space for the specific purpose of a marina basin a discretionary
activity, with EW as the consent authofity (Rule 16.2.10).

Environment Court - Appeals lgdged and decisions/recommendations
made

32.

33.

34.

35.

36.

The decisions made by EW and TCDC resulted in nine appeals being
lodged with the Envifehment Court - six appeals against the decision of
EW (1997) and thre€‘against TCDC's decision (1998).

The appeal process extended over a period of eight years, with the
Court issuingdour related decisions on 19 February 2001, November
2004 and26-October 2005 (refer Annex 1 for further detail).

The Calwt noted in its final decision (A173/05) on the resource consent
andhCoastal permit applications, and recommendations to the Minister for
Conservation, that all of these decisions “effectively relate to one
another, and should be read in their totality in order to appreciate fully
the various factors bearing on the lengthy process concerning the
marina proposal and the ultimate outcome”.

In issuing its final decision in October 2005 the Court upheld the grant of
resource consents by EW for two coastal permits (Consents 953759 and
953760). It further upheld a consent granted by TCDC regarding the
effects associated with truck movements to remove excess material from
the proposed marina area.

The Environment Court also recommended that the Minister of
Conservation grant consent to the two coastal permit applications
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37.

38.

39.

40.

relating to the restricted coastal activities (Consents 953758 and
953761), including a set of draft conditions.

Leave was reserved by the Court for counsel acting on behalf of the
Society, EW and TCDC to lodge and serve a joint memorandum
specifying the final form of the consent conditions. This memorandum
was provided to the Court and formed the basis on which it issued an
order on the final form of the conditions in December 2005. This was
based on a memorandum received from counsel for the above parties.

The final recommendations made by the Environment Court were largefy
in accordance with those prepared by the EW Hearings Committees=-with
the exception of some of the wording in Consent 953758. In cohtrast to
the EW Hearings Committee recommendation relating to thi§ cansent
the Court recommended the following (emphasis added):

“To contain 4 hectares of the coastal marine zone andto, eonstruct and
operate a 300 metre breakwater and control structdres.related to the
marina and dredge a marina basin and channel,(fof\the purpose of a 205
berth marina”.

Key areas of change in this recommendation_ificluded the absence of a
reference to the 50 metre breakwater, and alteration of the wording
recommended by the EW Hearings Genimittee from “occupy up to 4
hectares” to “contain 4 hectares” No\feasons were provided by the
Court for the changes made, not\were any directions made as to how
these matters should to be addreSsed.

The changes included insthe Court’s final recommendation were
subsequently carried gverinto the final decision made by the Minister for
the Environment (actidgunder delegated authority) to grant the permits
to carry out restrictgd\coastal activities associated with the marina
proposal.

Minister of Cgpservation — Original decision on permits for restricted
coastal actirities

41.

42.

The\Minister of Conservation, the Hon. Chris Carter, considered the
reéemmendations made by the Environment Court concerning the two
goastal permits and on 7 March 2006 released a decision refusing to
grant the applications.

The reasons for this decision revolved around the adverse effects on the
ecology of the Whangamata harbour that would result from the
reclamation of the salt marsh for a parking area, and the impact that the
proposal would have on Maori and shellfish beds in Whangamata.

High Court — Judicial review of Minister of Conservation’s decision

43.

In response to the Minister of Conservation’s decision the Society made
application to the High Court for judicial review.
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44,

45.

Their application contended a number of matters including: that the
Minister had exceeded the scope of his powers, that his evaluation of the
salt marsh and Iwi matters was premised on his own findings on the
evidence and that his processes were in breach of natural justice.

After hearing the arguments the High Court concluded that the decision
should be set aside and directed the Minister to reconsider the two
restricted coastal activity applications (Consents 953758 and 953761). It
also directed that the Minister could seek amplification or clarification of
aspects of the Environment Court’s earlier reports.

Minister for the Environment (acting under delegated authority)xFinal
decision on permits for restricted coastal activities

46.

47.

48.

49.

Following consideration of the High Court’s judgement the Minister of
Conservation decided to exercise the option provideddy\thie Court to
refer his original decision to another Minister to rec@nsider. The then
Minister for the Environment, the Hon. David Befison:Pope, was
approached and agreed to accept a transfer of the"Minister of
Conservation’s decision making power undetsection 119 of the RMA to
reconsider the restricted coastal activity pemghits.

Consistent with the opportunity provided\gy the High Court the Minister
sought clarification from the Envirenmmyent Court on aspects of it’s report.
In particular the Minister presented.the Court with a series of questions
regarding the restricted coastalactivity permits. The Court, in response,
supplied a full reply to theseduestions directly to the Minister.

The permits were subsequently granted by the Minister in December
2006, subject to conditions (Consents 953758 and 953761). In granting
Consent 953758,he’made a minor alteration to the description of the
restricted coastaMactivity that was recommended by the Environment
Court. This ihyolved the inclusion of numbering to discretely separate the
associated components as follows (emphasis added):

"To (i)eontain 4 hectares of the coastal marine zone; and (ii) to construct
and'@perate a 300 metre breakwater and control structures related to the
mariha, and (iii) dredge a marina basin and channel, for the purposes of
a 205 berth marina”

The Minister also amended the conditions recommended by the
Environment Court. These included slight wording changes to conditions
1 and 2 as follows (emphasis added — new wording is underlined,
previous wording is struck through):

1. The design and construction of the works (being the marina, bund,
breakwater, channel rip-rap wall and associated facilities)
authorised by this consent shall be in accordance with the
principles outlined in the document entitled "Whangamata Marina
Society - Proposed Whangamata Marina - Assessment of
Environmental Effects and Resource Consents" dated 22

7 Document ID: 000000470205



November 1995, produced by WORKS Consultancy, and the
further information provided as supplements to this document

The marina-and-associated-activities works shall be positioned as
defined in the plans as shown in the document referred to condition
1 as further modified during the consent process and by the plans
revised October 2004. The works shall not occupy a larger area
than that which is described in that document. The general form,
position and layout of the works shall be in accordance with those
outlined in the supporting information of this application.

Environment Waikato — Post decision requests to remedy deficiehcies
with restricted coastal activity permits granted

50.

51.

In October 2007 EW wrote to the Minister for Conservatien, the Hon.
Steve Chadwick, requesting her to correct, under sectian 133A of the
RMA (minor corrections of resource consents), whatit considered to be
‘errors’ and ‘inconsistencies’ in one of the restricted’coastal activity
permits granted by the Minister (Consent 953/%88). These were:

the omission of any reference to the 50 Wwietre breakwater (as
identified in the original application and included in the EW reporting
officer's and EW Hearing Committee reports and recommendations);

the reference to a 300 metre\breakwater instead of a 340 metre
breakwater (as identified.inghe original application and referred to in
the EW reporting officer's report and EW Hearing Committee report,
but not included in the recommendations) ;

the omission/lack‘@f,a specific right for the consent holder to occupy
the marina basig contained by the breakwater (as identified in the
original application and included in the EW reporting officer's and EW
Hearing Committee recommendations);

the janjission of the word ‘approximately’ to qualify the area of 4
hectares to be contained (as identified in the original application but
changed in the EW reporting officer's and EW Hearing Committee
récommendations to ‘up to’); and

the reference in the consent to coastal marine ‘zone’ not ‘area’ (not
previously identified).

The Department of Conservation (DoC) briefed the Minister in November
2007 and recommended that she should not exercise her discretion to
amend the consent as sought by EW. The briefing took into account
such matters as:

the intention of section 133A and its focus on correcting minor
mistakes or defects;
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52.

53.

54.

55.

e the 15 working day timeframe within which an amended decision is
required to be issued following the granting of consent (noting the
ability to extend the timeframe under section 37 of the RMA); and

e that it was not clear whether the matters raised were mistakes, let
alone minor.

In December 2007 the Minister replied to EW declining to amend
Consent 953758 in the manner sought.

In response EW wrote a further letter to the Minister in December 200Y
The letter noted her earlier decision and raised an alternative optiorno
change the consent under section 127 of the RMA (change or
cancellation of consent conditions). To do this EW sought the“written
consent of the Minister under section 119A of the RMA (reSidual powers
of regional councils).

DoC briefed the Minister on this matter in March 2008 N summary they
recommended that the Minister respond to this furtfier request
highlighting the following:

e thatin the absence of an application tg «eview the consent
conditions, she was not in a position to decide whether or not to give
her consent under section 119A of the RMA;

e that section 127 of the RMA only*allows the applicant to apply for
changes to the conditions gf\cenSent rather than additional consent
for activities not covered dythe existing consent; and

e that EW consider, as@nmalternative way of progressing this matter,
seeking a declarationfrom the Environment Court.

In March 2008 the Minister replied to this further request indicating that
she would withk@ld“providing her written consent under section 119A of
the RMA.

Environment. Waikato — Further consent applications lodged by the
Whangamata Marina Society

56.

.

EW gonveyed the outcome of their requests to the Minister of
€onservation to the Society and advised them that further consents were
fequired to cover the deficiencies identified.

On 21 May 2008 the Society lodged four further applications relating to
the development of the Whangamata marina. The applications sought to:

e occupy and use approximately 4 hectares of space in the coastal
marine area for the purposes of the Whangamata marina basin (as
implied by the original application);

e occupy and use space in the coastal marine area associated with
structures erected outside the Whangamata marina basin that are
ancillary to the marina development, including control structures and
channel lining (as implied by the original application);
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58.

59.

60.

61.

e erect a 50 metre breakwater associated with the development of the
Whangamata marina (as intended by the original application); and

e remove indigenous plant species from the coastal marine area
associated with the Whangamata marina (as contemplated by the
original application).

All of these applications were discretionary activities.

The Society noted in lodging these applications that the need arose net
because of different or additional activities or effects, but due to
concerns about the wording of the original consents granted and.the
need to ensure that any unconsented activities were authorised,

On receipt of the applications EW forwarded a copy to sevéral Hauraki
Iwi and a meeting was subsequently held on 27 May 20Q8¢/The Iwi
representatives collectively raised concerns about thetapplications and
considered that they should be publically notified. As/an” outcome of the
meeting EW agreed that it would prepare a draft{no)ification report and
circulate a copy to Iwi representatives for confment.

The formal responses received from Hauraks,Iwi on the draft notification
report identified adverse effects from the further consent applications
relating to:

e occupation of coastal spacelbysjthe marina and associated
structures;

e removal of mangroves\@which was not implicit in the Environment
Court decision); and

e adverse effects,8ha local population of moko skink (associated with
mangrove removal).

Iwi considergd that these effects were not adequately considered by the
EnvironmentCourt or EW and that Hauraki Iwi were adversely affected.

However \EW considered that the additional consents sought would not
resujtin ‘@ny additional effects, as the substantive effects associated with
the Wrarina proposal had already been thoroughly assessed through the
original consent process. The council consequently decided to consider
the further applications on a non-notified basis and granted the consents
on 17 June 2008.

Thames Coromandel District Council — Further related consent
applications lodged

62.

As well as the four additional applications lodged with EW, four further
marina related applications were lodged with TCDC between December
2007 and May 2008. Three of the applications sought earthworks
consents and were lodged by parties aside from the Society. The
applications sought approval to relocate excavated fill from the marina
site to properties owned by the applicants.
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63.

64.

The fourth application was lodged by the Society and involved a
variation to the trucking consent issued by the Environment Court in
2005 (A175/05). In particular the Society sought to vary the transport
routes originally approved by the Court so that fill could be deposited on
alternative sites.

The applications were considered by TCDC on a non-notified basis and
were granted in July 2008, subject to conditions. However, TCDC have
yet to formally issue the consents as there are still fees outstanding.

Use of Ministerial investigative powers under the RMA — Implicatiohs for
Whangamata marina proposal

65.

66.

67.

68.

As previously advised there is a hierarchy of powers available to you
under the RMA to influence the exercise or performance oftecal
authority functions, duties or powers. These include:

e reguesting information about the exercise of thell RMA
responsibilities (s.27);

e investigating their performance and recemmending specific actions to
be implemented (s.24A); and

e appointing a person or persons tayealry out local authority functions
where recommended actions haveinot been implemented (s.25).

These powers are principally jnyestigative and do not include the ability
for you to directly influencedggisions on particular resource consents,
especially where these havehalready been granted.

The chronology of evénts outlined in this briefing note illustrate that the
original series of pepmitS and consents granted for the Whangamata
marina proposakhave been through a lengthy and substantive process
of hearings and determinations, including recourse to the Environment
Court and the High Court. Consequently, any further investigation into
the perfermiance of the local authorities involved in these proceedings is
likely tOnoffer little more than a retrospective insight into the respective
CORSENt processes undertaken.

The“Current concerns around the marina proposal largely appear to
gentre on the recent permits that the Society has sought and obtained
from EW, and more particularly around the council’s consideration of
these on a non-notified basis. Reconsideration of the process
undertaken by EW in arriving at this decision is, once again, not a matter
over which you have the ability to influence. If Hauraki Iwi, or any other
party, is concerned that EW has not followed due process in arriving at
this decision, there is a means of redress readily available to them in the
form of an application to the High Court for judicial review.
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Recommendations

We recommend you:

@)

(b)

(©)

(d)

(e)

Note the chronology of events outlined in this briefing note relating to
the consents processes associated with the development of the
Whangamata marina.

Note the powers available to you under the RMA to influence the
exercise or performance of local authority functions, duties or pewers.

Note that these powers are principally investigative and de not“include
the ability to directly influence decisions on particular resgurce consents,
especially where these have already been granted.

Note that recent concerns raised about the exercisé_of due process by
Environment Waikato regarding further applicatiens lodged by the
Whangamata Marina Society are outside youg’ability to influence.

Note that legal recourse is available to IWiand others to address their
concerns through application for judicial review to the High Court.

Craig Mallett Date:
Acting General Managerilfocal Government Group

Date:

Hon TreverMallard

MigisSter for the Environment

Minister’'s Comments
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Administration

Action Sought
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Minister for the
Environment

N/A

N/A
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WorK® Cellphone
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Annex 1: Whangamata Marina — Chronology of Events

Note: this chronology is based on information supplied by Environment Waikato and
Thames Coromandel District Council, and on decisions made by the Environment
Court, the High Court, the Minister of Conservation and the Minister for the
Environment (under delegation).

Date Event

Nov 1995 | Applications lodged with Environment Waikato (EW)
Whangamata Marina Society (WMS) lodges four coastal permit
applications with Environment Waikato (EW) to:
e Construct a 205 berth marina with associated coastal woetks
(consent 953758);
¢ Discharge seepage water during construction (consent'953759);
Discharge drainage water (consent 953760); and
e Place fill onto a salt marsh and reclaim land (953/61).

Two of the applications related to restricted coastal activities (consents
953758 and 953761). All four applications were ngtified on 10 February
1996 and 40 submissions were received, 234h opposition.

Dec 1996 | EW Hearing Committee Recommendations

EW grants two coastal permits and recemmends that the Minister of
Conservation grant the two permits¢for restricted coastal activities (Note:
the Minister of Conservation’d representative on the committee
recommended that the restriCteéd coastal activities permits be declined).

The recommendatiop-iR€luded specific reference to:
o Occupying up.to’4 hectares of the coastal marine zone; and
e Construeting,and operating a 300 metre and 50 metre
breakwater.

Jan - Feb | Appealsylodged on EW consents and recommendations

1997 Appeals{Were lodged to EW'’s decisions and recommendations by:
o Whangamata Maori Committee;

The Hauraki Maori Trust Board;

Te Kupenga o Ngati Hako Inc;

The Minister of Conservation;

Whangamata Marina Society; and

Whangamata Golf Club.

In considering the appeals it becomes clear to the Environment Court
that resource consent applications also need to be obtained from
Thames Coromandel District Council (TCDC). The Court rules that it will
not hear the appeals on the EW consents until land use consents are
granted or declined by TCDC and any subsequent appeals lodged.

Sep 1997 | Applications lodged with Thames Coromandel District Council
(TCDC)
WMS lodges applications with TCDC to:

e Undertake earthworks; and
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e Establish marina facilities.

Both applications were publically notified and 13 submissions were
received, 12 in opposition.

July —
Sep 1998

TCDC Hearing Committee Recommendations

TCDC appoints an independent commissioner to hear the WMS
applications. The commissioner grants the two applications in August
1998.

Appeals were lodged to TCDC's decisions by:

e Hauraki Maori Trust Board,;
Whangamata Marina Society;
The Minister of Conservation;
Whangamata Golf Club;
Te Runanga o Ngati Pu (withdrawn); and
P.G and L.M Ludwig (withdrawn).

1999-
2005

Coastal occupation variation to the EW Proposed Regional Coastal

Plan (PRCP)

In October 1999 EW notifies a variatiomio,tie PRCP to make occupation
of coastal space a discretionary activity (itwas a permitted activity at the
time that the original WMS applications”were lodged). The variation was

adopted by EW in 2001 and becante operative in October 2005.

Feb 2001

Interim decision on appgalsno marina consents (Environment Court
— A025/01)

The Environment Codriynotes the benefits of the marina proposal but
observes that the, PRCP does not provide sufficient policy guidance to
grant the consefts’ The Court issues an interim decision in order to
provide EW withitie opportunity to make changes to the PRCP to
address this\issue.

2003-
2007

Marinawariation to Proposed Regional Coastal Plan (PRCP)
InMarch 2003 EW notifies a variation to the PRCP to provide guidance
on developing and locating marinas in the region, including identification
oban area zoned for marina activity at Whangamata. EW releases their
decision in March 2004. The decision includes the removal of the
proposed Whangamata marina zone.

EW'’s decision was subsequently appealed by:
e TCDC;
¢ Whangamata Marina Society;
e Te Kupenga o Ngati Hako; and
e Hauraki Maori Trust Board.

In October 2005 the Environment Court upholds the council decision on
the marina provisions and also reinstates the marina zone at
Whangamata (A174/05). The Minister of Conservation approves the
variation in June 2007 and it becomes operative on 21 December 2007.
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Feb 2005

Additional truck movement application lodged with TCDC

In February 2005 WMS applies for consent to remove and transport
additional material excavated as part of the Whangamata marina
development [Note: this application arose from a direction of the
Environment Court (A145/05)]. The application was publicly notified in
February 2005 and 11 submissions were received, 8 in opposition.

May —
June
2005

Truck movement decision
In May 2005 an independent commissioner hears the WMS application
for additional trucking movements and grants the consent.

TCDC's decision was subsequently appealed by:
e Whangamata Maori Committee Inc;
¢ Ngati Whanaunga Environment Unit;
e Te Kupenga o Ngati Hako Inc; and
e Te Runanga a iwi o Ngati Tamatera.

Oct 2005

Final decision on appeals (Environment Cou#t)
In October 2005 the Environment Court issueshits/final decisions on the
marina appeals:
e A175/05 — upholds the TCDC deciSion to allow additional truck
movements to remove excess material from the marina site; and
o A173/05 —upholds the granting,6f resource consents by EW and
TCDC and recommends‘thdt the two restricted coastal activity
permits are granted by the Minister of Conservation.

The recommendation ip€luded specific reference to:
¢ Containing fourftectares of the coastal marine zone; and
e Constructing ‘and operating a 300 metre breakwater.

Mar 2006

Minister of Sonséervation decision

The Ministérof*Conservation refuses to grant the two coastal permits for
restricted coastal activities associated with the marina proposal
(congents 953758 and 953761).

Sep 2006

Judl€ial review and High Court decision
VWMS applies to the High Court for a judicial review of the Minister of
€oenservation’s decision.

The High Court sets the decision aside and directs the Minister to
reconsider the two restricted coastal activities.

Dec 2006

Minister for the Environment decision (under delegation)

The Minister for the Environment (under delegated authority) considers
and grants the coastal permits for the restricted coastal activities. The
final decision is largely in accordance with the recommendations made
by the Environment Court with the exception of some minor amendments
to some of the associated consent conditions.
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Oct 2007-
Mar 2008

Requests to Minister of Conservation to correct defects
EW identifies five areas of deficiency in one of the restricted coastal
activity permits (consent 953758).

EW requests the Minister of Conservation to correct these deficiencies
through:

e Section 133A of the RMA (30 October 2007); and

e Section 119A of the RMA (19 December 2007).

On advice from the Department of Conservation, the Minister of
Conservation declines to action the requests.

April
2008

Trucking consent variation lodged with TCDC

In April 2008 WMS lodges an application for a variation te<the trucking
consent issued by the Environment Court in 2005 (A175/@5). The
application (consent RMA/2008/110) seeks a chapgesmtransportation
routes to permit the deposit of fill at alternative siteg from those originally
approved by the Court. TCDC considers the yariation on a non-notified
basis.

Three related earthwork applications were‘also lodged by other parties
between December 2007 and May 2Q08 seeking approval to relocate fill
from the marina site to their propelti€s. The applications were received
from:

¢ Whangamata Golf £lub-¢Consent RMA/2008/118);

e M.J. Leopold (consént RMA/2007/440); and

e O.Rand A.J. sutherland (consent RMA/2008/46).

These applicatighs were also considered by TCDC on a non-notified
basis.

21 May
2008

Additignal consents lodged with EW
WMS fedges four further applications relating to the marina proposal to:
8/ Occupy and use approximately 4 hectares of space in the coastal
marine area for the purposes of the Whangamata marina basin
(consent 11871);
¢ Occupy and use space in the coastal marine area associated with
ancillary structures outside the Whangamata marina basin
(consent 11872);
o Erect a 50 metre breakwater (consent 11873); and
e Remove indigenous plant species from the coastal marine area
(consent 118474).
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May 2008

EW consultation and notification decision on additional consents
lodged
Following receipt of the additional WMS applications EW:
e Sends copies of the application for comment to Hauraki Iwi
groups and the Department of Conservation (22 May 2008);
e Holds a meeting with Iwi representatives (27 May 2008); and
e Provides Iwi with a copy of the draft notification report for
comment (29 May 2008).

The Iwi groups raise a number of concerns and consider that
applications should be notified. EW determines that the applicatio ill

Jun 2008

be considered on a non-notified basis. O
~

Additional consents granted by EW
EW grants the four further coastal permits lodged by

July 2008

o
Trucking consent variation granted by TCD §<7'
TCDC grants the application lodged by WM&: ry a condition of the

trucking consent granted by the Environm rt.

TCDC grants the three related earthwor plications to relocate
excavated fill from the marina site. \/
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Annex 2: Restricted Coastal Activities
What are Restricted Coastal Activities?

1. Arestricted coastal activity is an activity that might have a significant or
irreversible adverse effect on the coastal marine area. The New Zealand
National Coastal Policy Statement (NZCPS) identifies a number of
restricted coastal activities that need to be included in Regional Coastal
Plans (RCP’s).

2. Regional Coastal Plans can also list additional restricted coastal activities
and include specific criteria to control them. All RCP’s, and any.changes to
them, need to be approved by the Minister of Conservation.

3. Examples of restricted coastal activities include reclamatigns;“eontaining
coastal space, exclusive occupation of coastal space, latge coastal
structures and discharge of human sewage into the-ceaStal marine area.

What is the approval process for Restricted Coastal Activities?

4. A restricted coastal activity application is_received by the appropriate
regional council or unitary authority, thesnfefmation is assessed and
further information is sought if necessaty. The application is then publicly
notified and submissions invited

5. A Council Hearing Committeg’/is‘convened which includes an appointee of
the Minister of Conservatigfii:\['hre Committee considers the application and
any issues raised by sybmittérs and prepares recommendations to the
Minister of Conservatigh

6. Any person who miade a submission on an application can appeal the
Council recommendations if they are dissatisfied with the outcome. The
appeal needs/to be lodged with the Environment Court within 15 working
days of réceiving the recommendation.

7. If there-axe'no appeals the Minister of Conservation considers the
recemmendations received from the Council before making a decision. If
amappeal is lodged the Environment Court hears the application again and
provides recommendations to the Minister of Conservation for
consideration prior to a decision being made.

8. The Minister of Conservation is required to make a decision within 20
working days of receiving recommendations from either the Council or the
Environment Court.

9. If an applicant or submitter is dissatisfied with the decision of the Minister
they have a further option available to them by way of application to the
High Court for judicial review on points of law.
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Annex 3: Tracking of original coastal permit applications
though the consent process

November 1995 — Coastal permit applications lodged with Environment Waikato
Whangamata Marina Society lodges the following coastal permit applications:

e 953758: to construct a 205 berth marina with associated coastal works that
includes dredging of marina basin and channel, controls structures, pontoons and
slipway (restricted coastal activity)

e 953759: to discharge seepage water from the marina basin during construction

e 953760: to discharge drainage water from excavated marina basin sediment

e 053761: to place fill onto a salt marsh for the purposes of a hardstand, and
parking areas (restricted coastal activity)

December 1996 — Environment Waikato decisions agdwg¢eommendations
Decision to grant coastal permits:
e 953759 and 953760
Recommendation that the Minister of Conservation\grant restricted coastal activity
permits:
e 0953758 and 953761

October 2005 — Environpfiient Court decisions and recommendations
Environment Court decision upholding Environment Waikato's decision to grant of coastal
permits:

e 953759 and 953760
Environment Court reg@mmends that the Minister of Conservation grant restricted coastal
activity permits:

e 953758 afld953761

March 2006 — Minister of Conservation decision
The/Minister of Conservation refuses to grant restricted coastal activity coastal permits:
e 953758 and 953761

December 2006 — Minister for the Environment (under delegation) decision
The Minister for the Environment releases a decision to grant restricted coastal activity
permits:
e 953758 and 953761

October 2007- March 2008 - Requests by Environment Waikato to the Minister of
Conservation to remedy deficiencies in coastal permit 953758
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Introduction

In the lead up to the 2008 general election the National Party released a policy document on
proposed reforms to the Resource Management Act 1991 (RMA).

The concept of sustainability is believed to be core to the RMA and its retention is supported.
There i1s also support for the effects based approach and recognition of the need to promote the
integrated resource management approach that underpins the RMA.

In a speech to the National Party Annual Conference in 2007 it was reportelasmed that cries fdr
reform of the RMA have come from every comer of New Zealand, with Federated Farmers
apparently claiming that only 3% of farmers are happy with the RMA and 73% calling for
change. Meanwhile the Compliance Cost Panel cited the RMA as being the number one issde
for small businesses. The 2006 IMD World Competitiveness yearbook (based on a suryey«oft
business executives) ranked New Zealand 61 out of 61 in terms of environmental, laws
hindering business competitiveness. It was suggested that the Nordic countries daye High
environmental standards, but strong support for business, so perhaps had a better mede] based
around collaboration.

Many proposals to change the RMA have been around for some time and‘are acknowledged to
go all the way back to Simon Upton’s 1999 plans to reform the RMA. Some"ef these will make
up the first phase of proposed reforms.
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Out of scope

Topic 2: Proposals Specific To Resource Consents:
Out of scope

(c) Remove the ministerial veto on coastal consents.
Out of scope
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Preliminary Analysis By Topic Area
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Topic Area 2: Resource Consentsing

Out of scope

It 1s considered wrong that the Minister of"@onsérvation can overturn decisions on restricted
coastal activities is wrong when a hearings conimittee or the Court has spent considerable time
hearing and weighing up evidence.. {he.powers of the Minister to prepare and approval the
New Zealand Coastal Policy Statepient,‘approve regional coastal plans, appoint a representative
on consent committees, and subnigSion and appeal rights is considered to be enough. The
Whangamata marina has beex{cited aS an example of a poor process and interference that was
drawn out over 13 years.

It 1s proposed to:
(c) Remov¢ theministerial veto on coastal consents.
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» __Removing Minister of Conservation’s veto on coastal consents (restricted coastal* Formatted: Bullets and Numbering
activities): could be more consistent with policy on Minister for the Environment’s &

)

N
o

decision-making powers
0 Could avoid area of risk to the Minister

-
* We already have direct referral 1.e_the call-in process; more efficient to considel‘—"’[ Formatted: Bullets and ing ]
how this process can be improved/the glitches ironed out to make this mun smoother:
one suggestion is to remove the present cap of 8 Environment Judges. as more
resources/divisions of the Court would be required for additional direct O

referrals/call-ins. &\
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Topic Area 4: RMA Plans
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Topic Area 5: National Direction & Administration

Proposal:
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Out of scope

1. Whangamata Marina

In October 2005 the\ Environment Court recommended to the Minister of
Conservation (‘the~Minister’), in relation to three appeals lodged by iwi, that
applications for pestficted coastal activities to construct a marina and place fill on a
salt marsh tofoMn/a car-park in Whitianga Harbour should be granted subject to
conditions.

The Ceurtyrioted that the evidence on the ecological value of the salt marsh was
‘strikinglyat variance’ and ‘difficult to judge,’ but accepted the applicant’s proposal to
reinstate and enhance a nearby salt marsh as offset mitigation. The Court also
reCommended that effects on iwi ability to gather shellfish and to retain their ancestral
connections could be mitigated by conditions.

The Minister made his decision alone, under section 119, after considering the
Court’s report, section 104, the evidence presented, transcripts and comments made
to him by the applicant. Other matters such as correspondence and comments made
to the Minister at Whangamata were declared not to form the basis of the Minister’'s
decision.

22004-2005 review of the RMA: Departmental Report

E-N



The Minister, while expressing sympathy for the time and money spent by the
applicant on the proposal, decided not to accept the Court’'s recommendation. The
Minister favoured the evidence that the salt marsh was valuable and should not be
destroyed. He also considered the conflicting evidence on iwi access to shellfish and
determined that the proposal would have unacceptable effects on iwi relationship
with the area which could not be appropriately recognised through conditions. He
decided that the proposal would not promote sustainable management overall.

The Whangamata Marina Society Inc applied to the High Court for judicial review of
Minister Carter’s decision.?

The High Court found that the Minister’'s duty to make a decision on the applicatiQn
for a restricted coastal activity was statutory, with judgment on section 104 matters
being ‘factual’. Therefore the Court could review the exercise of the Minister's=pawer.
The Court noted that, had the exercise been of a ‘political’ character, stich as the
decision to initiate the review of the New Zealand Coastal Policy Statement;-then this
decision would not have been amenable to the Court’s supervision.

The Court also noted that subsections 3 and 4 of section 119 arexery unusual in that
there is no other similar provision under the RMA. These sulisgctions, while allowing
the Minister to identify reasons and matters independently 6f the report, require the
Minister to seek a report on those matters. These proviSions have the objective that
all matters of relevance to the reasons for granting the\report are to be tested in an
adversarial setting either by a hearing committee orthe Environment Court.

The Minister can, however, differ from the weight 1@ be given to the matters in section
104, provided he or she gives reasons undersé&ction 119(1)(b).

The Minister, moreover, does not bripg,axdifferent ‘national’ (or political) perspective
from the Environment Court; the CqUyt takes a national perspective in any event from
the NZCPS.

The Court noted that the pfo€ess followed by the Minister when reconsidering the
evidence was in breach, @f natural justice and an error of law; the Minister could not
have properly considered™the evidence by simply reading the material provided
sequentially.

The Court also_nhoted that, while it was appropriate for the Minister to use his usual
practice of yisiting the site, this inevitably placed the Minister in a difficult position if
he was totake into account aspects of the visit that had not been taken into account
by the Cotyt: If he was minded to do so, he should have referred those aspects back
to the . Environment Court as required by section 119 (3) and (4). The Minister’s staff
had\taken notes of the visit and the Minister could not adequately resolve the
c@nsequences of having the meetings with submitters by declaring that he had
t)sregarded their comments.

The Court also found that the Minister did not respond to concerns from Maori as to
the salt marsh and the pipi beds in a way that gave these concerns a ‘veto’ quality.

The Court further noted that the Minister was a submitter to the plaintiff's application
for resource consents for the marina, and on the face of it, this appeared to be odd

3 Whangamata Marina Society Inc v The Attorney-General of New Zealand (2007) 1 NZLR 252; CIV
2006-485-000709



given that the Minister had to make the final decision. But the Court stated that for
practical purposes this was a DoC submission.

The Court exercised its power to set aside the Minister's decision. The Court
directed the Minister to reconsider the whole matter to which the restricted coastal
activity applications related, and to reconsider the application of sections 119(3) and
(4) to any information or representations he had acquired or heard outside the
Environment Court within 15 working days from the expiry of the right to appeal. The
Minister decided not to appeal the High Court decision to the Court of Appeal, and
delegated the decision to the then Minister for the Environment, the Hon. David
Benson-Pope.

The Minister for the Environment sought clarification from the Environment Court\on
aspects of its report. The Minister for the Environment granted the permits ‘in
December 2006, with minor alterations to conditions and to the descriptieth\of the
restricted coastal activity.
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The Minister has certain powers under the RMA, but is nonetheless bound by it in
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Clause 91 expands the scope of plans that can be called in by the Minister to include
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